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Insure and Mitigate Before Disaster Strikes

S
torm surges and tidal floods, high winds, heavy rains, even 
tornadoes. The dangers brought ashore by hurricanes can be 
devastating—and costly. The damages inflicted by Hurricanes 
Harvey, Irma and Maria, which hit parts of Texas, Florida and the 

Caribbean islands in 2017, totaled $265 billion, according to the National 
Oceanic and Atmospheric Administration.

Still being calculated are the damages caused by Hurricanes Florence and 
Michael, which struck North Carolina and Florida, respectively, this fall.

To help communities become more resilient, the Federal Emergency 
Management Agency is working with state emergency management agencies 
and other partner organizations to communicate a better understanding 
of weather-related risks and how to prepare for and even prevent their 
damaging effects. These efforts are key to reducing suffering from disasters.

Insurance. Floods occur in every state. Still, flood insurance policies are 
often viewed as optional. The lack of policies in the areas hit by Florence 
and Michael, for example, will affect recovery, FEMA says. That those 
areas were underinsured is not unusual. On average, only 30 percent of 
residential structures in the highest risk flood areas are insured.

Insurance is the best resource for recovery, according to FEMA. Even 
if a presidential disaster declaration is made, federal assistance may be 
limited, which can be especially burdensome on those with uninsured 
properties. After Harvey, the average flood insurance claim paid more 
than $100,000, while the average disaster grant from FEMA was less than 
$10,000. Insurance leads to a quicker, more complete recovery. 

Mitigation. Mitigation is critical to reducing damages, and proactive 
land-use planning and improved building codes are two effective mitigation strategies. Only 33 percent of 
jurisdictions have approved building codes with disaster provisions. Adopting and enforcing strong codes will 

TRENDS

Preparedness and Disaster Grants to 
States, in Billions of Dollars, FY05-17

Individual 
Grants

Mitigation
Grants

Preparedness
Grants

Public Assistance
Grants
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FEMA: BE PREPARED
• Know your risks: Floods 

cost state and federal 

governments $8.2 billion 

annually.

• Fortify the code: Strong 

building codes increase 

the likelihood of structures 

withstanding a storm.

• Promote insurance 
coverage: An insured survivor 

recovers more quickly.

• Close the insurance 
gap: Public buildings and 

infrastructure can (and 

should) be insured too.

Additional Resources
• Historical flood risk: Search 

by state at fema.gov.

• Building codes: “National 

Building Code Assessment 

Report,” published by the 

Insurance Services Office, 

at isomitigation.com.

$1
$11

$26

$37

help ensure that structures are built stronger and safer 
before, and after, a disaster. 

Insurance and mitigation are not just for homes, 
FEMA says. Disaster aid provides billions of dollars 
for repair and mitigation of public and private 
infrastructure, which can also be insured. The 
National Institute of Building Sciences found that, on 
average, every $1 spent on federally funded hazard 
mitigation grants saves $6 in future disaster costs. 
That translates to cost savings, reductions in disaster 
losses and, with insurance coverage for buildings and 
infrastructure, a faster economic recovery for the 
community than relying solely on disaster aid.

—Kim Tyrrell

Portion of Residential Structures 

With Flood Insurance Coverage in 

High Hazard Areas

SC  61.0%

NJ  49.8%

LA  48.7%

FL  46.2%

DE  42.3%

HI  39.1%

NY  36.1%

NC  35.5%

RI  34.2%

VA  31.1%

CT  30.3%

MA  29.3%

TX  29.2%

GA  28.8%

CA  28.7%

MD  28.0%

MS  25.3%

NV  24.7%

WA  23.4%

AL 20.7%

AZ  20.2%

OR  19.7%

ND  18.5%

PA  16.2%

NE  15.6%

NH  13.7%

MT  13.7%

IL  13.5%

NM  13.3%

AK 12.7%

OH  12.5%

IA  12.4%

WV  11.8%

MI  11.5%

CO  11.5%

IN  11.3%

ID  11.3%

TN  11.2%

KY  11.2%

VT  10.6%

SD  10.4%

ME  10.4%

AR  10.2%

MO  9.7%

WI  9.6%

KS  9.5%

WY  9.3% 

OK  7.9%

MN  7.5%

UT  5.3% 

Source, all graphics: FEMA
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Gift Cards Linked to Drug Overdoses

A
n observant Tennessee sheriff’s deputy told his state 
legislators in 2017 that he almost always recovers gift 
cards from several stores when he responds to a drug 
overdose call. That sparked a probe into the relationship 

between the two. 
Investigators discovered that organized criminal rings recruit 

shoplifters to steal merchandise from retail stores, then enlist 
addicts and homeless people (with the promise of drugs or money) 
to return the items for gift cards. Ultimately, the ringleaders sell the 
cards for cash.

In March 2017, 16 of 19 overdose victims sold gift cards for cash 
in Knox County, Tenn., with similar rates in the city of Knoxville, 
according to a CNBC report that includes data from NCSL. One 
person in Knox County fraudulently earned $96,000 in one year 
from selling cards to a retail storefront. That criminal was con-
nected to more than $250,000 in stolen merchandise. 

These facts, along with an estimated annual loss of $14 million 
in sales tax revenue due to theft involving gift cards, helped per-
suade Tennessee lawmakers to act. The Legislature passed a series 
of bills, sponsored by Senator Richard Briggs (R) and Representa-
tive Jason Zachary (R), to give law enforcement officers additional 

tools to find and arrest card-fraud ringleaders. The legislation 
requires retailers to monitor the resale of gift cards, enhances pen-
alties for the ringleaders and builds a statewide database to help 
target retail theft and lost sales tax revenue. 

Tennessee is hardly the only state with a gift card fraud prob-
lem. Sophisticated criminal rings throughout the U.S. are coerc-
ing homeless and addicted people to do their dirty work, CNBC 
reports.

Last year, Oklahoma closed a case of gift card fraud after two 
years of investigation. Based on figures from the National Retail 
Federation, one resale card shop was linked to 60,000 cards gained 
from stolen merchandise, equating to losses of $9 million in reve-
nue to local retailers, $900,000 in sales tax revenue to the state and 
$750,000 in sales tax revenue to Oklahoma City.

The impact of gift card fraud is significant in parts of the coun-
try where opioid-related drug overdoses are at record levels. Mon-
itoring card sales, as Tennessee is now doing, won’t end the opioid 
epidemic. But it might make it more difficult for crime rings to prey 
on vulnerable populations. And it might help reduce the number of 
drug overdoses.

—Sarah Adaire, legislative assistant

America’s Diverse Future

T
he nation’s future growth will come thanks largely to racial minorities.

Using new census statistics, the Brookings Institution projects that 
the nation will become “minority white” in 2045, when whites will 
make up 49.7 percent of the population, Hispanics 24.6 percent, blacks 

13.1 percent, Asians 7.9 percent, and multiracial groups 3.8 percent.
Between 2018 and 2060, combined racial minority populations will grow by 

74 percent. Also during that period, the white population will increase modestly 
through 2024, then experience a long-term decline through 2060, a result of more 
deaths than births.

Among minority groups, the greatest growth is projected for multiracial, 
Asian and Hispanic populations, with 2018-60 growth rates of 176, 93 and 86 
percent, respectively. The projected growth rate for blacks is 34 percent.

—Magazine staff
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Minority growth

White growth

Black 13.1%

Hispanic 24.6%

White 49.7%

Asian 7.9%

Multiracial 3.8%

Other 0.9%

Racial Profile of U.S. Population, 2045

Growth Rate of 
Minority and White Populations

Merchandise is stolen from a retailer and returned for gift cards. The cards are resold online for cash and used to buy opioids.

Source: The Brookings Institution
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 Zero tolerance law prohibits driving 
with any amount of THC and/or its metabolites 
in the body. South Dakota has a zero tolerance law for drivers under age 21.

 Per se law prohibits driving with a detectable amount of THC in the body 
that exceeds the legal limit.

 Under the influence law (DUID) requires the driver to be under the influence or affected by THC.
 Permissible inference law applies if THC is identified in a driver’s blood in quantities of 5ng/ml or 

higher. If so, it is permissible to assume the driver is under the influence.

Source: NCSL

Halting High Times on the Highway

C
anada just hogged the pot-light.

Passage of the Cannabis Act in 
October made our friendly neigh-
bor to the north the world’s second 

country, after Uruguay in 2013, to allow a 
nationwide marijuana market.

The Canadians’ move comes as U.S. 
state lawmakers continue to wrestle with the 
pros and cons of legalization. One of their 
challenges is to develop and refine legislation 
that addresses driving under the influence of 
marijuana.

Detection of marijuana in drivers involved 
in traffic crashes has become increasingly 
common. According to the National Highway 
Traffic Safety Administration, 12.6 percent of 
weekend nighttime drivers tested positive for 
THC in 2013-14, compared with 8.6 percent 
in 2007.

Currently, marijuana is most commonly 
detected by testing blood, urine or saliva. 
But testing for impairment is problematic 
due to the limitations of drug-detecting 
technology and the lack of an agreed-upon 
impairment limit. The mere presence of THC 
does not indicate impairment; marijuana’s 
main psychoactive component can stay in 
the system for weeks, no longer causing 
intoxication. Another challenge in tracking marijuana-impaired driving is that drivers who may be under the influence of marijuana and 

alcohol often are cited for high blood alcohol concentration but rarely tested for other substances.
Some states are exploring better ways to collect crash and citation data to enhance DUID 

legislation and enforcement. A 2017 Colorado law, for example, requires that DUI and DUID 
cases involving drugs, alcohol or a combination of both be reported to the legislature for 

analysis.
  For now, though, approaches to marijuana-impaired driving laws vary by state. 

—Magazine staff
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Pot-Patchwork: 
Marijuana-Impaired Driving Laws by State
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PROS AND CONS 

Daylight 
Saving Time 

UPSIDES OF 
DAYLIGHT TIME

• It’s safer. More 

daylight lowers car 

accident rates and 

the risk of pedestrians 

being hit by vehicles. 

• It’s good for the 
economy. More 

daylight means more 

people shopping after 

work, increasing retail 

sales, and more people 

driving, increasing gas 

and snack sales.

• It promotes active 
lifestyles. When 

the day is lighter 

later, people tend to 

participate in more 

outdoor activities after 

work or school.

DOWNSIDES OF 
SWITCHING

• It’s bad for your 
health. One study 

found that the risk of a 

heart attack increases 

10 percent the Monday 

and Tuesday following 

the spring change. 

• It hurts productivity. 
The week after 

the spring change 

sees an increase in 

“cyberloafing” (wasting 

time on the internet) 

because employees 

are tired.

• It’s expensive. One 

economist found 

that the simple act of 

changing clocks costs 

Americans $1.7 billion 

in lost opportunity 

cost based on average 

hourly wages. 

Source: ProCon.org

TRENDS

Full-Time Daylight Delight?

M
ost of us “fell back” at 2 a.m. on 
Sunday, Nov. 4, when once again we 
adjusted all our clocks and watches back 
one hour to standard time and tried 

to use the extra hour for something wonderful. A 
growing number of critics, however, are questioning 
the benefits of the well-established practice of 
flipping between daylight and standard times 
twice a year. Switching back and forth is not only 
a nuisance, they argue, it also disrupts a person’s 
natural circadian rhythms, which is bad for health in 
the couple of days following a change.

Daylight saving can be traced back to at least 
World War I, but wasn’t established nationwide 

until the Uniform 
Time Act was 

passed in 
1966 to 

save 

on energy costs. The act allows a state legislature to 
exempt itself from observing daylight saving time but 
does not let states observe it permanently.

The current system is in practice in 48 states—
Arizona, Hawaii, some Amish communities, 
and the American territories don’t use it—but 
every year brings more legislation to change it. 
In 2016, 13 states considered 22 bills; in 2017, 18 
states considered 39 bills and resolutions; and, as 
of August, 25 states were considering 39 bills or 
resolutions. 

Some bills propose getting rid of daylight time 
altogether; others aim to adopt it full time. The issue 
appears to be not so much which time to adopt but 
to stop flipping between the two twice a year. 

Proponents of staying on daylight saving time all 
year argue that more daylight makes driving safer, 
reduces crime and helps productivity. 

So far this year, a handful of bills or resolutions 
have passed and some are pending, 

but most have failed. Alabama 
lawmakers urged Congress to 

permanently adopt daylight 
time. Florida legislators 
declared their intent to go 
to daylight time full time, 
when allowed. Legislatures in 
Louisiana and South Carolina 
decided to study the issue 
further.

And in California voters 
just approved a ballot 
measure to essentially end 
daylight saving time by 

requiring the state to add an 
hour to current daylight 

saving time.
—Magazine staff
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Square and Cheyenne 
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Revenue Fluctuation
 

Alaska

North Dakota

Wyoming

Vermont

California

New Mexico

Colorado 

Arizona

Louisiana

Florida

Oklahoma

Connecticut

Delaware

Massachusetts

Utah

Idaho

Montana

Oregon

New York

Minnesota

Texas

Nevada 

Illinois

Georgia

Virginia

New Jersey

Hawaii

South Carolina

Kansas

North Carolina

United States

Maine

West Virginia

Alabama

Indiana

Rhode Island
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Washington
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Mississippi

Missouri

Nebraska

Wisconsin

Iowa

New Hampshire

Michigan

Pennsylvania
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Maryland

Kentucky

South Dakota

Note: The scores measure the variation in 
year-over-year percent changes between 
fiscal 1998 and 2017, based on a calculation 
of standard deviation. A low score means 
that revenue levels were similar from year to 
year, and a high score indicates that revenue 
grew or declined more dramatically.
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STATESTATS

Ups and Downs of Revenue Recovery

A
fter the Great Recession, North Dakota led the country in reaching its previous highest 
level of tax revenues, doing so in mid-2013. By 2018, a majority of states had achieved 
that milestone. But it hasn’t been one steady climb.

 Wide swings in revenue are common, especially when it comes to severance taxes 
(fees paid for extracting natural resources) and corporate income taxes. Volatility is greatest in 
states that depend heavily on severance taxes. States relying on corporate income taxes tend to be 
less volatile because they have other revenue streams as well.

 All states, however, experience some level of tax revenue volatility, thanks to fluctuations in the 
business cycle and in energy prices. The resulting uncertainty makes it hard to balance budgets and 
forecast revenues. Over the past two decades, Alaska has faced the greatest volatility and South 
Dakota the least, not counting fluctuations caused by changes in tax policy.

General Revenue Volatility 
Standard deviation of annual percent change

 in revenues, 2006-15

Note: Volatility is defined as the standard deviation of the annual percent change in revenues between 2006 and 2015 
(from “State Tax Revenue Forecasting Accuracy: Technical Report,” Nelson A. Rockefeller Institute of Government and 
Pew Center on the States). Data exclude the District of Columbia and include only general fund revenues.

Source: National Association of State Budget Officers, Fall Fiscal Survey of the States, 2005-2016
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ELECTION 2018

Tim Storey is NCSL’s director of state services. 

Wendy Underhill is NCSL’s director for 

elections and redistricting.

Will election results 

narrow the widening 

partisan gap?

BY TIM STOREY AND 

WENDY UNDERHILL

D
emocrats scored significant wins in 
state legislatures on Nov. 6, beating 
Republicans handily and notching 
some key chamber flips. Yet, it was 

hardly a “thumping,” as President George W. 
Bush described the results of his 2006 midterm 
elections, or a “shellacking,” as President 
Barack Obama referred to his first midterms. 

The GOP was braced for deeper losses given 
that their control was at all-time highs going into 
the election and a swing of the pendulum was 
likely. The party of the president had lost seats 
in 27 of the 29 midterm elections since 1902. The 
exceptions: 1934, with America in the teeth of 
the Great Depression, when FDR’s Democrats 
won big, and 2002, as the nation prepared to go 
to war after 9/11, when Republicans made gains. 

The net gain for Democrats in this two-year 
cycle will be a little more than 300 seats. That’s 
somewhat modest and well under the average 
loss of 424 seats for the party in the White 
House during a midterm. Republicans con-
trol 53 percent of the nation’s 7,383 legislative 
seats, but the gap between the two parties nar-
rowed considerably and Democrats now have 
more seats than at any point since they lost 710 
in the 2010 election. 

Control Is Key
Seats are important. But what really mat-

ters is gaining functional majorities in legisla-
tive chambers, and Democrats added seven of 

those this year. 
Democrats took the senates in Colorado, 

Connecticut (which was previously tied) and 
Maine, the House in Minnesota and both 
chambers in New Hampshire. Add to that tally 
the New York Senate, which had been nomi-
nally a majority-Democratic chamber (32-31) 
but was led by a coalition of a few Democrats 
and all the Republicans. Democrats surged to 
40 seats, ending the GOP-led coalition. 

The brightest spot for the GOP was in the 
Last Frontier. The Alaska House, like the New 
York Senate, was led by a coalition for the last 
two years. Republicans gained enough seats to 
end the Democrats’ functional control of the 
chamber.

Where We Stand
When legislatures convene next year, the 

GOP will lead 61 chambers to the Dems’ 37. 
That adds up to 98 chambers because Nebras-
ka’s single-chamber legislature is officially 
nonpartisan, though widely acknowledged to 
be Republican controlled. Democrats control 
both chambers in 18 states, compared with the 
Republicans’ 30. 

This midterm also consolidated partisan 
control of states more so than any election in 
over a century. Minnesota is now the only state 
where the two parties share legislative power. 
Republicans hold the North Star Senate by just 
one seat, while Democrats have an eight-seat 

Red, Wide & Blue
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 Republican 31
 Democrat 14
 Split 4
 Nonpartisan 1

Legislative Control: Pre-Election

ELECTION 2018

advantage in the House. It has been 104 
years since there was only one divided legis-
lature—Montana’s in 1914. 

Add the governor’s office to a legislative 
majority and you’ve got total state control, 
aka a “trifecta.” Dems gained six trifectas, for 
a total of 14, up from eight before the election, 
while the GOP maintained its strong advan-
tage in state policymaking, with 21 trifectas.

Speaking of governors, Democrats 
gained seven and Republicans picked up 
Alaska, which had an independent gover-
nor. That leaves the governorship numbers 
at 23 Democrats and 27 Republicans.

Based on unofficial returns, Democrats 
achieved veto-proof supermajorities in both 
Oregon chambers, the Delaware House, 
the Illinois House and the Nevada Assem-
bly. They also gained enough seats to end 
Republican supermajorities in the Michigan 
Senate, both North Carolina chambers and 
the Pennsylvania Senate. 

Turnout and Turnover
This election clearly got voters’ atten-

tion. Turnout was up. Way up. In mid-
terms, anything north of 40 percent partici-
pation is considered average, even good. In 
the 2014 midterm, turnout dipped to 37 per-
cent. According to elections guru Michael 
McDonald at the University of Florida, 
more than 48.5 percent of eligible voters 

Legislative Seats Held by Party 1900–2018
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participated this year, a 50-year high.
Perhaps the biggest headline was the 

spike in turnover. This election will bring 
a flood of new faces—nearly 1,700—to leg-
islatures nationwide. More than 23 percent 

of the seats will be filled by new legislators, 
including record numbers of women. Aver-
age turnover for legislative elections is typ-
ically under 20 percent.

Voters in 19 states elected new gover-

nors. And more than 35 of the country’s 99 
chambers will have a new top leader. That 
translates to a lot of new ideas, innovations 
and varied experiences to draw on as these 
state leaders get to work. 

Did You Know? 
• Among the six chambers won by Dem-
ocrats, three—the New Hampshire House, 
the Maine Senate and the Minnesota 
House—have been very volatile in recent 
years, swapping party control in four of the 
last five elections. 
• The Connecticut Senate was tied going 
into the election and is now under Demo-
cratic control. Since 1900, the chamber has 
changed hands 23 times—more than any 
other state legislative body in the United 
States.
• No chambers are tied, post-election. At 
least one chamber has been tied since 1966, 
except for a few years between 2011 and 
2016.
• The Republican caucus in the Hawaii 
Senate took a huge leap forward, from zero 
members to one.
• At least 12 GOP-controlled chambers 
gained seats: both Alabama chambers, 
the Alaska House, the Arkansas Senate, 
the Florida Senate, the Iowa Senate, both 
Kansas chambers, the Kentucky House, 
the Missouri House, the Oklahoma House 
and the South Dakota Senate.
• Official numbers weren’t available at 
press time, but it looks like there will be 
more legislators of color than ever. 
• According to the Victory Fund, at least 
84 LGBTQ candidates, from both parties, 
won legislative seats. 
• Nineteen-year-olds were elected in New 
Hampshire, West Virginia and Wisconsin. 
(See page 41 for more details.)
• As occasionally happens, a candidate 
died shortly before Election Day, but his 
name remained on the ballot. Nevada 
brothel owner Dennis Hof, who died Oct. 
15, prevailed in his race, getting more than 
17,000 votes.

ELECTION 2018

 Republican 22
 Democrat 14
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W
hen women run, they 
win. So, what happens 
when more women run 
than ever before? They 

break all kinds of records. Approx-
imately 3,564 female candidates ran 
for state legislative seats in the recent 
midterm elections (Democrats, Repub-
licans and third-party members), which 
is a whopping 28 percent increase com-
pared with the 2,781 women who ran 
two years ago. 

And many of them won. As sessions 
begin in 2019, at least 2,073 women 
(190 more than in 2018) will occupy 
seats in statehouses. That’s more than 
28 percent, an all-time high, and nearly 
3 percentage points higher than in 
2018, according to NCSL’s preliminary 
analysis. 

There hasn’t been an increase in the 
share of women this large since another 
significant election: 1992, also deemed 
a “Year of the Woman.” That was 
when the nationwide portion of women 
in office jumped from 18.4 percent to 
20.5 percent, following Anita Hill’s 
allegations during the Senate confirma-
tion hearings for Supreme Court nomi-
nee Clarence Thomas. 

It’s been a slow but steady climb 
for women. The portion of female law-
makers was stuck under 5 percent until 
1973, when it began creeping upward. 

But it wasn’t only state legislatures 
that saw gains. The recent midterm was 
a history-making election for female 
candidates up and down the ballot. 
At least 118 women will serve in Con-
gress next year and there will be at least 
nine female governors, tying a previous 
record. Still, states vary greatly. 

Women gained seats or held steady 
at the same ratio in most states. The 
U.S. territory of Guam set the pace 
election night, coming in with the first 
resounding victories for women. The 
island of about 166,000 American citi-
zens elected women to be governor and 

Women Ran, Women Won

to hold 10 of the 15 seats in the unicameral 
Legislature.

If preliminary results hold, women 
will now outnumber men in the Colorado 
House (33-32) and in the Nevada Assembly 
(22-20). Women have been in the majority 
only once before, in 2009-10, when 13 of 
24 members in the New Hampshire Senate 
were women. Nevada is poised to have the 
largest number of female legislators, 47.6 
percent, which is a record for any state.

Along with Nevada, states with the high-

est percentages of women are Colorado, 
Oregon, Vermont, Alaska, Arizona, Maine 
and Washington. States with an increase 
of 5 percentage points or more include 
Alaska, Iowa, Maine, Maryland, Michigan, 
Nevada, New Hampshire, New Mexico, 
Oklahoma, Oregon, Pennsylvania, Rhode 
Island and Utah.

What influence will this influx of women 
have on legislatures? We’ll be keeping an 
eye on that. Stay tuned.

—Katie Ziegler 
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Citizens had their say 

on more than 150 ballot 

measures that could 

transform their states.

BY PATRICK R. POTYONDY 

Voters Make Policy
ELECTION 2018

Patrick Potyondy is a Mellon-ACLS public fellow and 

a legislative policy specialist with NCSL’s Elections and 

Redistricting Program.

I
f you tuned in to any of the major 
television news stations on election 
night, you couldn’t miss the focus on 
candidates for the U.S. House, U.S. 

Senate and governorships. You no doubt 
heard about the state legislators, secretaries 
of state, attorneys general and others vying 
for office. 

But, on top of all that, voters enacted 
policies across 37 states, saying “yes” or 
“no” to 155 statewide ballot measures 
(with 13 having been decided earlier in 
the year). Of them, as of press time, 107 
passed. The measures included legislative 
referrals (when a legislature places an item 
on the ballot), initiatives (when enough 
signatures are gathered to place an item), 
popular referendums (when voters are 
given the power to “veto” a bill) and a 
handful of other items. Ballot measures 

can amend constitutions or statutes, with 
wildly different rules governing the pro-
cess in each state. 

This year, voters weighed in on some of 
the most pressing issues of our day—elec-
tions, redistricting, ethics, health care, reve-
nues, transportation, criminal justice, hous-
ing, energy, the environment and more.

Elections and Public Office
Perhaps the major election issue of 

the night was the passage of an amend-
ment in Florida that will re-enfranchise 
individuals with a felony conviction once 
they have served their sentence—which is 
about 1.4 million people, predominately 
African-Americans. The measure excludes 
those who were convicted of murder or 
sexual crimes. The pendulum swung in the 
opposite direction in Louisiana where vot-
ers chose to bar anyone with a felony from 
holding public office for five years after 
completing their sentence. 

Maryland voters passed Election Day 

registration. Nevadans will now have auto-
matic voter registration. And Michiganders 
passed a sweeping measure that included a 
package of voting policies from automatic 
registration to post-election audits. Voters 
went in a different direction in Arkansas 
and North Carolina by passing new photo 
ID requirements. 

Voters in Arizona, Florida, Massachu-
setts, New Mexico and North Dakota were 
keen to pass ethics-related issues, while 
Arkansas tightened its term limits from 16 
to 10 years. 

Redistricting
Redistricting reformers— who support 

increased, direct public control and over-
sight of the process—had a good night. 
Colorado voters passed two measures with 
70 percent of the vote, falling just short of 
Ohio’s 75 percent margin when that state 
passed redistricting reform earlier in the 
year. Sixty-one percent of Michigan voters 
approved using a redistricting commission, 
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and 62 percent of Missourians passed their 
measure. Utah’s measure is still up in the 
air, though ayes held a slight lead over noes 
with about 75 percent of the votes counted. 

Health Care
After Maine voters approved Medicaid 

expansion last year, Idaho, Nebraska and 
Utah put initiatives on their ballots. The 
Gem State passed it with more than 60 per-
cent of the vote, the Cornhusker State with 
53 percent. The Beehive State’s measure 
was leading at press time. If all three pass, 
only 14 states will not have expanded Med-
icaid under the Affordable Care Act. 

Two of the three abortion restriction 
measures passed. Alabama and West Vir-
ginia voters approved restrictions, Oregon 
voters did not. 

California voters chose not to regu-
late dialysis costs, but they did authorize 
paid on-call breaks for EMTs and bonds 
for children’s hospitals. Massachusetts 
voters decided not to limit the number of 
patients that hospital nurses could care 
for at one time. And Mainers elected not 
to tax higher incomes to create a universal 
in-home care program. 

Raising or Reducing Revenue
Sixteen of 18 bond measures passed 

(with two still being counted). Voters in 
most states decided to fund their com-
munity colleges, K-12 public education, 
transportation, senior centers and more. 
Coloradans, however, decided against 
two transportation bond measures to fund 
infrastructure improvements.

Voters in general rejected measures that 
would raise taxes. In addition to voting 
down the two bond measures, one of which 
included a tax increase, Coloradans also 
rejected taxing the wealthy to better fund 
K-12 education.

In Florida and North Carolina, it will 
now be harder for officials to raise tax reve-
nue. Arizona will not be able to create taxes 
on untaxed services. And Montana will not 
increase tobacco taxes to fund Medicaid. 
Ultimately, states were split on whether to 
erect supermajority requirements when rais-
ing taxes. Floridians passed their measure; 
Oregonians rejected theirs. And Nevadans 

decided to exempt feminine hygiene prod-
ucts from taxes.

Transportation
As on many issues this year, voters were 

split on transportation funding. Colorado 
voters turned down the two above-men-
tioned transportation bonds. Likewise, Mis-
sourians rejected a 10-cent gas tax increase. 
Alternatively, Californians chose to keep the 
state’s recent gas-tax hike and turned down 
the chance to make any future tax increases 
require voter approval. And, like Califor-
nians earlier in the year, Connecticuters 
passed a transportation lockbox amendment, 
which requires funds marked for transporta-
tion to be used only for transportation. 

Criminal Justice
Criminal justice comprised the widest 

array of topics. Michigan became the first 
Midwestern state to pass recreational mar-
ijuana, while North Dakotans just said no 
to drugs (including the expungement of pot 
convictions that went along with the pro-
posed legalization). A crime victims bill 
of rights, often known as a Marsy’s Law, 
was passed in six states. Coloradans voted 
to remove constitutional language that 
allowed slavery to be used as punishment 
for a crime. Louisiana will now require 
unanimous juries to convict people of cap-
ital felonies. Ohioans declined to reform 
their drug laws and dedicate savings to 
rehabilitation. 

In the Northwest, Washingtonians passed 
the country’s only gun control measure 
with 60 percent of the vote. The measure 
raises the age of owning a semiautomatic 
rifle, makes safe gun storage mandatory, 
enhances background checks and lengthens 
the waiting period before buying a gun. The 
state also passed a significant reform on how 
police use of force is justified. Oregonians 
decided against repealing a 30-year-old 
statute limiting the ability of state and local 
police to enforce federal immigration laws. 

Housing
A few states addressed housing afford-

ability, which continues to worsen in many 
parts of the country. Californians supported 
bonds for affordable housing and to fight 

homelessness, but they chose to keep the law 
that prevents local governments from enact-
ing rent controls. They also rejected a pro-
posal to let homeowners over 55 purchase 
new, more expensive homes but keep the old 
home’s tax rate. Oregonians voted to allow 
municipalities to fund privately owned 
affordable-housing developments. 

Energy and the Environment 
Generally, voters were also split on 

efforts to pass state-level environmental 
protections, although the overall trend 
seems to favor industry. While Florida vot-
ers passed a ban on off-shore drilling, Col-
oradans declined to require larger setbacks 
for new oil and gas drilling. Washington 
voters rejected what would have been the 
first carbon fee in the nation. Montanans 
will not require new hard-rock mines to 
have a long-term plan for rehabilitation 
to avoid toxic pollution. And Alaskans 
declined to require permits and higher pro-
tection standards for salmon waters. 

In Arizona, 70 percent of voters turned 
down a measure requiring utilities to use 
50 percent renewable energy by 2030, while 
60 percent of Nevadans approved a similar 
measure. 

Always Something More to 
Compromise On 

Of course, other interesting measures 
abound. One to expand school vouchers 
was defeated by nearly 70 percent of the 
vote in Arizona. On the minimum wage 
front, gradual increases passed in Arkan-
sas and Missouri. (Washington, D.C., vot-
ers passed an increase earlier in the year, 
though the city council soon repealed it.) 
And Massachusetts voters made history, 
on the first statewide vote on the issue, in 
choosing to uphold nondiscrimination pro-
tections for transgender individuals.

In the end, many of the measures—from 
wages to environmental protection to health 
care—reveal that Americans will have to find 
common ground if they hope to address major 
issues facing their states and the country. 

For details on every measure passed 
this year, refer to NCSL’s Statewide Ballot 
Measures Database.
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Rich Ehisen is the managing editor of State 

Net’s Capitol Journal. This article first 

appeared there on Sept. 14, 2018.

California wields 

a ‘stick’ with 

tough new privacy 

regulations. Ohio 

takes a ‘carrot’ 

approach.

BY RICH EHISEN

T
aking a cue from the European 
Union’s expansive new General 
Data Protection Regulation, Califor-
nia lawmakers in June adopted the 

toughest and most complex data privacy reg-
ulations in the United States. Given the state’s 
history of driving national policy, the logical 
question is whether the California Consumer 
Privacy Act will inspire other states or even the 
federal government to impose strict new data 
privacy regulations of their own.

According to experts we spoke to, the 
answer is a definite maybe.

“Over the years several California privacy 
statutes have been copied by other states. But 
they were mostly simple and straightforward,” 
says Kristen Mathews, a partner in the New 
York City law firm Proskauer Rose LLP and 
the head of its global privacy and cybersecurity 
group. “This new California law is not simple. 
I don’t think it would be my first contender for 
a law that other states will copy.”

She’ll get no argument from David Zetoony, 
a partner with Bryan Cave Leighton Paisner 
LLP, based in St. Louis. Zetoony, head of the 
firm’s global data privacy and security prac-
tice, calls the law “misguided, dubious in value 
and not well-thought-out at all.” 

To be sure, not everyone sees it that way. 
In a blog post shortly after the bill was signed 
on June 28, Alan Friel and Nilou Massachi, 
privacy attorneys for Cleveland-based Baker 
Hostetler LLP, called it “a win for both indus-
try and consumers.” 

Meanwhile, in a statement released that 
same day, California Senator Bill Dodd (D), 
one of the measure’s three authors, noted his 
hope that “other states will follow, ensuring 
privacy and safeguarding personal information 

in a way the federal government 
has so far been unwilling to do.” 

That remains to be seen, but 
Zetoony says it really doesn’t 
matter if states follow suit or 
not, noting that California was 
the first state to adopt online 
privacy requirements for compa-
nies doing business there. Even 
though other states didn’t copy 
them, he says most large companies adopted 
those policies themselves, essentially spreading 
the power of the law across the country.

 “This law may not get emulated quickly, but 
it doesn’t need to be to have a national impact,” 
he says.

 As noted, the California Consumer Pri-
vacy Act borrows heavily from the European 
Union’s statute—“80 or 90 percent,” Zetoony 
says. Whether you think that’s good or bad 
likely depends on whether you are a consumer 
advocate or a big tech company that currently 
collects consumer data with almost unfettered 
access. But wherever you fall on California’s 
privacy act, everyone agrees it is a lot less 
demanding than its original incarnation, which 
was well on its way to going before voters as a 
ballot initiative.

Earlier this year, a group called Californians 
for Consumer Privacy sponsored a drive to put 
a version of the state law in front of voters in 
November. Although it collected more than 
600,000 signatures—far more than needed to 
get the measure on the ballot—the group said 
it would withdraw the proposal if lawmakers 
passed an acceptable privacy bill. That sparked 
a frenzied effort to get something through both 
chambers and to the governor before the June 
28 cutoff date for removing the measure from 

Data: Confidential

Senator 
Bill Dodd 
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the ballot. They made it with a just few 
hours to spare.

It’s Complicated 
So what exactly does that measure (AB 

375) do? The short answer is a lot.
As of Jan. 1, 2020, consumers will be 

able to request that companies provide 
them with an accounting of the data they 
have collected on them and require the 
company to delete that information. Com-
panies will have to notify consumers that 
they have the right to opt out of having 
their information sold, and businesses 
can’t retaliate or discriminate against a 
consumer who chooses that option. Con-
sumers will further be allowed to take legal 
action against a company that violates 
these or other tenets of the law. 

As noted by the Harvard Business 
Review, the statute establishes a fairly broad 
definition of personal information that 
includes a whole raft of personal identifiers, 
such as geolocation, biometric data, internet 
browsing history, psychometric data, and 
inferences a company might be able to make 
about the consumer from that data.

There are, however, some limitations on 
whom the law applies to. Companies under 
the law must meet one of the following cri-
teria: have annual gross revenues in excess 
of $25 million; process the information of 
50,000 or more consumers; or derive at 
least 50 percent of their annual revenues 
from the sale of personal information.

 The bill also gave the California attorney 
general’s office the chore of drafting regula-
tions and advising businesses about compli-
ance with the new law. That drew the ire of 

Attorney General Xavier Becerra (D), who 
in a letter to lawmakers complained that 
such a mandate comprised “unworkable 
obligations and serious operational chal-
lenges” for his office. He also questioned the 
legality of the new law’s civil penalties.

That led to more legislation, SB 1121, 
signed by Governor Jerry Brown (D), 
which, among several things, kills a require-
ment that someone suing over a data breach 

first notify the attorney general’s office. It 
also delays enforcement of the law until six 
months after the attorney general publishes 
the new regulations and clarifies that con-
sumers can file suit under the law only if the 
breach is caused by a company’s failure to 
implement reasonable security steps.

That is far less than some advertising 
and tech companies want. The Internet 
Association—an industry trade group 

California’s Out Front in Privacy Protection

The Consumer Privacy Act is not the only example of groundbreaking consumer privacy 

and security legislation to come from California. The home of Silicon Valley also enacted 

the first law requiring companies to notify consumers of data breaches. All 50 states now 

have breach-notification laws like California’s. 

California lawmakers have passed several other privacy laws, and although only a few 

other states have followed suit, the Golden State’s actions have had an impact beyond its 

borders. 

 Online Privacy Policies  It’s now common to see privacy policies posted prominently 

on websites and online services. That’s at least partly due to California’s Online Privacy 

Protection Act, enacted in 2003. It requires websites and other online services that collect 

personally identifiable information from California residents to post and comply with an 

online privacy policy. 

The law also requires commercial websites and online services to disclose in their 

privacy policies how they respond to web-browser “Do Not Track” signals or similar 

mechanisms. Consumers can turn on these mechanisms to prevent tracking of their 

personal information across sites or services and over time. 

 An Online Eraser for Minors  In another first, California passed the Privacy Rights for 

California Minors in the Digital World Act, known as the “Online Eraser” law, in 2013. It 

allows Californians under 18 to request removal of their own social media or other online 

postings that they later regret having shared. 

It also prohibits websites or online services catering to children from advertising 

products or services that minors are legally prohibited from buying or are based on 

personal information collected about a minor.

 Protecting Personal Information  California law requires entities that own, license or 

maintain personal information to protect it. About half the states have data security laws. 

Some simply require that a company follow security procedures and 

practices; others require annual security assessments or audits, mandate 

training and specify that security frameworks and standards must be 

followed. 

 Protecting Connected Devices  California recently became the first 

state to address security concerns surrounding the “internet of things.” 

The new law, which passed in September with bipartisan support, requires 

manufacturers to equip smart devices with reasonable security features 

to prevent cyberattacks. Assemblywoman Jacqui Irwin (D) sponsored 

the bill to combat attacks that have infected routers, cameras, printers, 

digital video recorders and other devices. The infected devices enabled 

distributed denial of service attacks that shut down prominent websites and services. 

“With our growing reliance on internet of things devices, the threat that unsecure 

devices pose to individuals, businesses and our state looms large. Ensuring we have the 

right tools to keep our devices and information secure is critical,” Irwin says. “This new law 

was the result of hard work with many stakeholders from the business, technology, privacy 

and consumer communities.”

Whether other legislatures follow its lead in these and future tech-related laws, 

California leaves a large footprint. 

—Pam Greenberg

Assemblywoman 
Jacqui Irwin
California
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comprising tech giants like Amazon, Goo-
gle, Microsoft, Facebook and Uber—has 
made clear its intention to continue work-
ing to modify the law before it goes into 
effect in 2020.

Several of those same companies are 
also lobbying the Trump administration 
to come up with a federal law that would 
override the Golden State measure.

Do Companies Have Time to Comply?
In the meantime, however, companies 

around the nation that do business in Cal-
ifornia are girding up to comply with the 
new law. Zetoony believes that how ready 
they are when the calendar clicks over to 
2020 will be determined in great part by the 
effort they have already been making to 
comply with the European statute.

“A company that has been diligently 
preparing to comply with the GDPR 
should be in good position to comply with 
the California law,” he says, referring to 
the European statute by its initials. “But 
if you’re starting from a dead stop, I think 

you’re going to find California’s timetable 
very aggressive.”

Mathews says that preparation is even 
more challenging because the ground is still 
shifting under the California law.

“If you really had a full year to pre-
pare, it would be enough,” she says. “But 
we don’t really have a year because while 
we know there will be more amendments; 
we don’t know what they will be. We don’t 
want to start implementing compliance 
programs without knowing what the final 
law will look like.”

Using the European statute as a model 
for preparation purposes is a start, but 
hardly a foolproof one. The law has been 
enforceable only since May of this year 
and has not yet been cited in any enforce-
ment actions. Without that, there is no 
way to know if the law will hold up to 
legal challenges. 

An Eye on Ohio
Amid so much uncertainty, Zetoony 

argues that states looking for a model to 

follow cast their eyes not to California but 
to Ohio, where Senators Bob Hackett (R) 
and Kevin Bacon (R) sponsored SB 220, 
aka the Ohio Data Protection Act.

That law offers Buckeye State compa-
nies that compile and transfer personal 
data a safe harbor from litigation over 
breaches if they have in place at least one 
of 10 specific industry-recognized cyberse-
curity frameworks. These are designed to 
“protect the security and confidentiality 
of personal information; protect against 
anticipated threats or hazards to the secu-
rity or integrity of personal information; 
and protect against unauthorized access 
to and acquisition of personal information 
that is likely to result in a material risk of 
identity theft or fraud.”

Ohio is the only state that uses a carrot 
rather than a stick regarding data privacy. 
Zetoony hopes it isn’t the last.

“If states adopted the Ohio law,” he says, 
“it would create a real sea change by get-
ting far more companies to invest far more 
money into their data security systems.”

DATA PRIVACY
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Danielle Dean is the director of NCSL’s 

Communications, Financial Services and 

Interstate Commerce Committee.

I
magine transfering data onto your hand-
held device 30 to 50 times faster than you 
can now. Picture an interconnected, auto-
mated transportation/traffic system so 

smart the bus catches you rather than the other 
way around. That’s the promise of fifth-gen-
eration, or 5G, wireless technology, which is 
both smarter and faster than 
anything we’ve seen. 

“The importance of under-
standing 5G technology and 
what it can mean for local and 
state government cannot be 
expressed enough,” says North 
Carolina Representative Jason 
Saine (R), who sponsored legis-

lation to set a standard regulatory process for 
installing 5G infrastructure in his state. “This 
technology can pave the way with how we as 
legislators make better and more informed pol-
icy decisions.” 

The technology’s potential is wide-ranging, 
with proponents foreseeing advances in every-
thing from health care and transportation to 
public safety. It will also play a key role in the 
growing “internet of things” environment, in 
which our devices “talk” to each other. 

The result could be better service, reliability 
and capacity on the network. 5G is potentially 
so powerful, in fact, that some are claiming its 
deployment will bring about a fourth industrial 
revolution. 
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States With 5G Small Cell Laws

Representative 
Jason Saine 
North Carolina 

It’s 5G Time

States press ahead 

with deployment 

even as the FCC 

raises a regulatory 

hurdle.

BY DANIELLE DEAN

Source: NCSL
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5G deployment depends on small cell 
technology. Small cells are wireless trans-
mitters and receivers about the size of a 
picnic cooler or mini-fridge.

“It is crucial for the United States to lead 
the world in 5G advance-
ments, especially with other 
countries  making great 
strides,” says Hawaii Repre-
sentative Takashi Ohno (D), 
who sponsored 5G legislation 
that the governor signed ear-
lier this year. 

Striking a Balance
State lawmakers are trying to strike a 

balance between industry’s desire to see 
infrastructure installed quickly and local 
concerns about how the new technology 
will affect their communities. Twenty leg-
islatures have enacted bills that streamline 
regulations to enable small cell deploy-
ment. Lawmakers in some states set strin-
gent requirements for state agencies and 
local governments responsible for admin-
istering small cell deployment. Others, like 

Hawaii, developed loose frameworks to 
guide local governments and agencies. 

“In Hawaii, we took a big step forward 
in deploying 5G technology by instituting 
certainty in the permitting process while 
still allowing cities and counties to negoti-
ate to address their needs with the indus-
try,” Ohno says.

With these reforms, often referred to as 
small cell laws, lawmakers are taking into 
account the unique circumstances of their 
states and local environments. They’re 
paying special attention to concerns over 
access, control, safety and public health. 

Small Cell Snag?
All this action toward deployment hit 

a roadblock in September, however, when 
the Federal Communications Commis-
sion approved the Declaratory Ruling 
and Third Report and Order, developed 
to address what it describes as “regulatory 
obstacles that have threatened the wide-
spread deployment of these new services 
and, in turn, U.S. leadership in 5G.” 

The order places substantial new time 

limits on local wireless siting reviews and 
pre-empts state small cell laws. State and 
local elected officials will continue “to 
play a key role in reviewing and promot-
ing the deployment of wireless infrastruc-
ture in their communities,” according to 
the FCC, which says it will draw on the 
“balanced and commonsense ideas gener-
ated by many of our state and local part-
ners in their own small cell bills.”

But several cities and counties aren’t 
buying that promise. At least 20 have chal-
lenged the rule as limiting their autonomy 
in the rollout of 5G wireless networks.

Representative 
Takashi Ohno
Hawaii 

Oh, How We’ve Grown

Five generations of wireless 
technology

1980s / 1G Analog technology allows 

the first wireless conversations from 

across the globe.

1990s / 2G Short Message Service (SMS) 

brings us text messaging—a new way to 

chat and a new language to go with it.

2000s / 3G Multimedia Messaging 

Service (MMS) lets us share more of our 

lives through photos and other media.

2010s / 4G Live video and wireless 

broadband brings the world to us in real 

time on our smart devices no matter 

where we are.

2020s / 5G By far the fastest, smartest 

technology the world has seen, sure to 

transform how we live, work and play. 

The City of the Future: Brought to You by 5G

5G technology will serve as the backbone of smart city initiatives that use 

interconnected networks to manage transportation, communication, 

energy and other resources efficiently.

 

Source: P
hys.o
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The Last Straw?
To sip your drink through a 

plastic straw at many California 

restaurants, you’ll now have to ask for 

one. A new, first-in-the-nation law bars 

dine-in restaurants from giving customers 

plastic straws unless they are requested, the 

Los Angeles Times reports. The law, which takes 

effect Jan. 1, “will minimize the harmful impacts 

of single-use plastic straws in the environment,” 

says Assemblyman Ian Calderon (D), who introduced 

the measure. But limits on straws concern some in the 

disabled community, who say they are needed by people who 

don’t have the arm or hand strength to lift cups and glasses. 

And some lawmakers object to the state meddling in restaurants’ 

affairs. “When I take my wife out to eat … I’m not looking for a lecture 

on straws and ocean health,” says Assemblyman Deven Mathis (R). The 

law exempts fast-food restaurants and provides full-service restaurants 

with written warnings for the first two violations and a fine of $25 a day 

for subsequent infractions. At least five other legislatures considered 

measures this year to ban plastic straws or recognize their negative 

environmental impact. Most of those bills are still pending.

Bird Lovers Cry Foul
Is the Migratory Bird Treaty Act getting plucked? Previous federal 

administrations have interpreted the act as strictly prohibiting the 

unregulated killing of birds. But late last year, as part of its effort to 

roll back regulations it views as burdensome to business, the Trump 

administration issued a reinterpretation. The act will forbid only 

intentional killing without a permit and will no longer apply to 

industries that inadvertently kill birds—sometimes a lot of them—

through oil drilling or because of wind power and communications 

towers, the Washington Post reports. Eight states are now suing the 

Interior Department, citing the millions of dollars that birdwatchers and 

bird-hunting licenses bring to their economies annually, and the birds’ 

cultural and ecological value, among other benefits.

What Horses Knead
Nebraska’s equine massagers aren’t looking this gift horse in the 

mouth. After six years, the state’s massagers succeeded in convincing 

lawmakers, and the governor, to change a law that once required them 

to be licensed veterinarians themselves, work in conjunction with a 

vet or be certified in human massage therapy. Pew’s Stateline reports 

that Nebraska’s move is in line with those in other states to loosen 

requirements for occupations ranging from hair braiders and dental 

hygienists to florists and interior designers. 

Some states, however, are considering 

tighter restrictions, reflecting lawmakers’ 

attempts to balance access to jobs with 

consumer safety. New Jersey, for example, 

may require licenses for dog groomers, 

following an investigation documenting 

47 cases in 14 states since 2008 

in which dogs died during 

or shortly after being 

groomed.

Maternal Health Alert
What do the United States, Afghanistan, Lesotho and 

Swaziland have in common? Rising maternal mortality 

rates. Over the last three decades, as the number of 

women dying from childbirth has steadily declined around 

the world, it’s grown in the United States. But, as Pew’s 

Stateline reports, one state is bucking that trend: California, 

where the state’s Department of Public Health calculates 

that between 2006 and 2013, the maternal mortality 

rate fell by 55 percent, from 16.9 to 7.3 deaths for every 

100,000 live births. That equates to saving about one life in 

every 10,000 live births, a rate in line with those in Western 

Europe. During that same period, the U.S. rate rose from 

13.3 to 22, according to federal data. Health experts aren’t 

certain why the U.S. rate is so high but point to poverty, 

untreated chronic conditions and a lack of access to health 

care, especially in rural areas, as likely factors.
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Paddle Policy
In updating his charter 

school’s “disciplinary 

toolbox,” one Georgia 

superintendent is going decidedly 

old-school. Under a new policy, 

students will be paddled—that is, 

spanked on the behind with a wooden 

board—after their third disciplinary offense, if 

parents give the school their consent, CBS News 

reports. About a third of the parents who returned 

the school’s consent form gave their permission. If 

parents opt out, they must agree to suspensions of up 

to five days as punishment for their kids. Paddling, which is 

legal in 20 states including Georgia, remains controversial. The 

American Academy of Pediatrics opposes corporal punishment 

in schools, saying hitting kids impairs their self-image and 

school achievement. 

Where Voting Is Easiest, Hardest
It’s not voter fraud that’s shaping elections, according to one new study. Rather, 
states are influencing who votes by making it easier or harder to cast a ballot. 
Analyzing 33 variables related to registration and voting laws, researchers led by 
the University of Northern Illinois created a “Cost of Voting Index” to rank each 
state according to the time and effort it took to vote in each presidential election 
year from 1996 through 2016. A second report, Improving the Voter Experience, 
from the Bipartisan Policy Center, suggests it is long lines that states can (and 
should) address to make voting easier. At the same time, the Heritage Foundation 
added new entries this year to its Election Fraud Cases from Across the United 
States database. The one thing these experts agree on: voting matters.

Update on Dieselgate
The $4.7 billion Volkswagen settlement, reached in 2016 following the 

automaker’s diesel scandal, includes $2 billion to be used for electric-

car-charging infrastructure and the promotion of zero-emission 

vehicles. States receive a portion of the ZEV 

Investment Fund, as it’s known, based on the 

number of VW diesel cars sold and driven 

in each. States have a lot of leeway in 

spending the funds, Sierra magazine 

reports, and are now beginning to 

publicize their plans. Some states, like 

Washington, are opting to electrify 

transit vehicles and others, such 

as Georgia, are considering 

fleet upgrades that might 

include a mix of electric, 

natural gas, propane or even 

“clean diesel” vehicles. School bus 

replacement is emerging as a popular option in several 

state plans. That’s welcome news to environmentalists 

and child-health advocates because the nation’s 

480,000 mostly diesel-powered school buses make 

up its largest transit fleet. Replacing them could 

reduce diesel pollution, protect kids’ health and 

juice the electric-vehicle market.

Trainers Without Borders
An athletic trainer who travels to an out-

of-state event can treat an injured 

athlete from her team, but much 

of the time she does so at her 

own risk. In many states, medical 

liability insurance does not cover 

the services performed by sports 

medicine professionals outside the 

state where they are licensed. That 

leaves them vulnerable to lawsuits 

and loss of professional licenses. 

New federal legislation, the Sports 

Medicine Licensure Clarity Act, would 

protect trainers by treating services 

provided in a secondary state as 

having occurred in the primary state, 

if licensure requirements are similar. 

The measure, which is backed by the 

National Athletic Trainers’ Association, 

the NCAA and all major American 

professional sports leagues, has 

passed both houses of Congress and 

awaits President Trump’s signature.



Ever since the U.S. Supreme Court opened the 
door for sports betting, state after state has been 
wrestling with countless issue challenges that 
betting presents. Should our state open the door as 
well? If so, who can bet? How do they bet? On what 
can they bet? Where do they bet? If online, how do 
you protect kids? Question after question is rife with 
significant economic, social and of course, political 
implications.  

The convenience store industry is no stranger to 
the challenges our legislators are facing. Very few 
industries have as much regulatory connectivity to 
state governments than ours and we view ourselves 
as partners with them in countless ways. Whether it’s 
the tax and regulatory frameworks around motor fuel, 
tobacco, lotteries, food and beverage – you name 
it – our industry works with regulators every day to 
make sure our products are safe, our customers are 
protected and our communities are secure.

As for sports betting, we have no opinion one way 
or the other whether states should go down that 
road or not. It is for them to decide for themselves. 
But if states do choose to open the doors to sports 
betting, our hope is that they don’t choose winners 
and losers – that some businesses are authorized 

to participate and others are not. Our hope is for a 
level playing field for all that wish to partner with the 
state in this new business. 

We have demonstrated our vigilance as an 
industry when it comes to protecting underage 
kids from tobacco, alcohol and other products. 
Our identification compliance programs are best 
in class and we work with federal, state and local 
regulatory and law enforcement agencies across 
the country to ensure that underage kids will not 
have access to tobacco and alcohol. We can be 
counted on as well to protect kids from illegal 
betting. We have also demonstrated that we’re a 
valued and longtime partner of states as we help 
them administer their various lottery programs. 
We can be counted on to bring that same level of 
cooperation to assist in administering their efforts 
on sports betting. 

We appreciate the challenges that this issue will 
continue to bring for states and elected officials. 
We hope that we are afforded the opportunity to 
be a participant in their deliberations as it pertains 
to sports betting and look forward to building on 
our longstanding partnerships with the states as we 
work together to serve our communities.

- ADVERTORIAL -

A Level Playing Field for Sports Betting
Jon Taets, 

Director of Government Relations
National Association of Convenience Stores
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W
hy aren’t you doing any 
work?”

A constituent asked 
me that question several 

years ago. It was early in the session, and 
he was upset because both chambers of 
the Texas Legislature were 
meeting for very short 
periods with several days in 
between. Given that I had 
just worked through the 
previous night on language 
for a bill, I knew that the 
first response that popped 
into my head was probably 
not going to be appropriate, 
so I struggled to find a better, more infor-
mative reply that would not result in my 
termination.

I asked the constituent if he had ever 
considered what goes into even a small 
wedding, from the best man writing his 
toast, to the artisans who make the bride’s 
bouquet, to the cooks who prepare the 
reception buffet. I reminded him that 
those folks are working—often furiously—
out of sight of the bride, the groom and 
the guests. I also pointed out that, while 

what the bride and groom did during the 
ceremony was the most important part of 
the wedding, all those things happening 
in the background were critical to the 
success of the event. I assured him that, 
although he couldn’t see it when he tuned 
in to watch the Legislature on TV, we were 
indeed hard at work ensuring that law-
makers would be successful in doing the 
people’s business over the coming months.

The constituent was wholly and unre-
servedly unconvinced by my metaphor, 
but I’ve used it to some success since. 

Many of you working behind the scenes, 
at times furiously, in your legislatures can 
probably relate, and I proudly wish you a 
happy Legislative Staff Week. Twice a year, 
NCSL puts a spotlight on all the folks like 
you who help to ensure the success of our 
legislatures across the nation.

Legislative staffers seldom get the 
attention they deserve. True, many staff 
like it that way. But NCSL knows how 

vital you are. So, during the second week 
of December, we celebrate your contri-
butions, appreciate your hard work and 
encourage each one of you to get involved 
in NCSL. This is your organization. 

And remember, these NCSL resources 
are available year-round to all legislative 
staff:
• A network of policy experts and a 
database full of state policy research—
available 24/7.
• Enriching annual development seminars 
for each of NCSL’s professional staff 
associations.
• Engaging webinars filled with innovative 
ideas and best practices designed 
specifically for staff.
• The Legislative Staff Management 
Institute—the pre-eminent professional 
development seminar for legislative staff.
• State Legislatures magazine, which 
showcases legislative staff to a national 
audience like no other publication out 
there.
 We have a lot more in the works for 
2019. It’s time to get involved and make 
NCSL work for you!

—Jon Heining, NCSL staff chair

NCSL Legislative Staff Week

Jon Heining 
Texas Legislative 
Council

WELCOME TO STAFF WEEK
Enjoy the staff-focused stories in this 

special section, and look for more on 

NCSL’s website, blog, social media pages 

and the “Our American States” podcast.

DECEMBER 10-14

From left, California Senate staffers Claudia 

Mendoza-Perez, Heshani Wijemanne and Anabel 

Urbina at an NCSL meeting in Madison, Wisc.

WISCONSIN ASSEMBLY STAFF PHOTO
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Flip Your To-Do Script
Reorient your to-do list from a vertical to a horizontal layout and you’ll 

see immediately what your priorities are.

LEGISLATIVE STAFF WEEK | TOOLBOX

Curt Stedron is a program principal in NCSL’s 

Leaders Services and Legislative Training 

Program.

Reorient your 

to-do list to unlock 

your productivity 

potential.

BY CURT STEDRON

New year, new you.
The start of a new legislative 

session offers the chance for a fresh 
start. To do things differently this 

time around, to create new (ideally good!) hab-
its and routines. To make better use of time 
with the hope of feeling slightly less depleted at 
the end of the session. 

The challenge is one we all know: Accom-
plish more, in less time. 

In the increasingly busy and chaotic world 

of the legislature, staffers regularly face this 
paradoxical demand. Yet doing more with less 
requires not so much an increase in effort as 
a sharper focus on what truly matters, and a 
system of prioritizing tasks that makes that 
distinction crystal clear. In the words of effi-
ciency expert Stephen R. Covey, “The key is 
not to prioritize what’s on your schedule, but 
to schedule your priorities.”

Many of us try to focus on our priorities by 
making lists. But the to-do list of a typical leg-

As Simple
As ABC

A
(Crucial)

Complete bill 

draft and deliver 

to sponsor 

Complete and 

file bill summary 

before leaving for 

the day

B
(Important)

Complete bill 

analysis before 

committee 

deadline

Complete report 

for committee 

hearing in two days

Write talking points 

for next week’s 

event and deliver 

to legislator

C
(Nice to do)

Update state 

agency contact 

list

Begin preparation, 

for interim

Research 

anticipated issue

Revise news 

release template

D
(Delegate)

Accompany 

school group on 

capitol tour 

Print copies of 

presentation for 

colleagues

E
(Eliminate or extend)

Drop by 

sponsored 

luncheon for free 

food

Unproductive 

standing weekly 

meeting
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islative staffer can be intimidating. Often, 
there are simply too many tasks for one 
person to accomplish in any given day. 
Those unfinished items inevitably spill over 
onto the next day’s list, and as the cycle 
repeats itself the accumulation of unmet 
goals can become paralyzing. Complicat-
ing matters are the limitations of the tra-
ditional to-do list: We tend to add items 
randomly, which gives us no real sense of 
their relative importance and, as a result, 
no clear order of execution.

Fortunately, there is a simple way to 
reorganize the traditional to-do list into a 
tool that clearly defines the most important 
tasks, while indicating the optimal order 
in which to tackle them. Productivity guru 
Brian Tracy calls it the ABCDE Method, 
which he outlines in his book “Eat That 
Frog!” His system lets you group tasks into 
five lettered categories, generating a visual 
road map for efficient execution. Each 
letter stands for a different level of impor-
tance:
• A: Very important; highest priority; 
serious consequences if not completed.
• B: Important; a priority; moderate or 
minor consequences if not completed.
• C: Nice to do; no negative consequences 
if not completed.
• D: Delegate; someone else can complete 
this task for me.

• E: Eliminate or extend; low priority; 
doesn’t really belong on the list.

The first step is to assign each of your 
tasks to a category. Tracy notes that the 
successful use of this method requires an 
ability to discern the essential from the 
important. Think of it like medical triage: 
Stopping the bleeding is essential, splinting 
a limb is important, administering aspi-
rin is nice to do. Increasing productivity 
requires ruthless prioritization.

 Next, flip your to-do list from vertical 
to horizontal. Now you have five columns 
across the page, one for each letter, rather 
than a random list down the page.

Instantly, your priorities become clear. 
A task that may have languished halfway 
down your traditional list is now clearly 
an “A” priority. And one that may have 
felt satisfying to cross off is seen to rate 
an “E”—unworthy of the time you would 
have spent accomplishing it. Your order 

of execution also becomes obvious: Work 
from left to right, tackling “A” tasks before 
moving to “B” tasks. 

But the greatest benefit of this method 
may be the way it makes a previously 
daunting list seem suddenly more manage-
able. Even the busiest staffers will find they 
have far fewer “A” tasks than “B” or “C” 
tasks. And three tasks in your “A” column 
will always be less intimidating than 14 
tasks listed in the old vertical method.

In the legislative environment, increased 
productivity can sometimes seem like a 
unicorn—a mythical entity that people talk 
about but never see. Yet by reorienting the 
way we look at our priorities, we can trans-
form our to-do lists from long and over-
whelming to focused and achievable. 

At its core, productivity is a function 
of knowing what is essential, and of doing 
those things first. Turns out, it’s as simple 
as ABC.

Manage Energy and Stress—and Do More With Less 

 When the American Society of Legislative Clerks and Secretaries met in Madison, 

Wisc., in September, Cindy Maher and Jamie Guite, with Leading Edge Coaching and 

Development, led an enlightening and entertaining workshop on managing energy and 

stress in a high-change, high-pressure environment. (Sound familiar?) The workshop was 

inspired by a Harvard Business Review article, “Manage Your Energy, Not Your Time,” by 

Tony Schwartz and Catherine McCarthy. 

 Resilience, Maher and Guite said, is critical for adapting to change and is affected by 

how much control we think we have over events—something psychologists describe as 

our locus of control. If our locus is internal, we make things happen; if it’s external, things 

happen to us. This in turns affects how we perceive change.

 “People can cultivate positive energy by learning to change the stories they tell 

themselves about the events in their lives,” Schwartz and McCarthy write.

 According to Maher, the connection between energy and productivity is this: 

◆  All of us are required to do more with less. That usually means we work longer. The 

problem is that time is a finite resource; we only get 24 hours in a day. But energy is 

renewable. 

◆  Energy (our capacity to work) is renewed through four wellsprings: 

•  Physical: Exercise, eat well, take breaks during the workday.

•  Mental (our ability to focus): Avoid multitasking, tackle strategic or difficult tasks at the 

beginning of the day, learn to manage interruptions.

•  Emotional: Pay attention to your emotions (and their triggers) so you can better 

control them and feel happier at work. Make a habit of expressing appreciation for 

others.

•  Spirit: Ensure your work aligns with your values. Carve out time in every workday for 

what you do best and enjoy most. Allocate time and energy to other areas of your life: 

family, health, helping others.

◆  When we ignore our wellsprings, we’re like cars that run out of gas. We are less 

productive.

—Holly South

Holly South is a policy specialist in NCSL’s Legislative Staff Services Program. 
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Holly South is a policy specialist in NCSL’s 

Legislative Staff Services Program. 

Not many dads and 

daughters share a 

love of parliamentary 

procedure like

these two.

BY HOLLY SOUTH

A
lthough it’s not uncommon for a 
daughter to follow a parent into a 
law career, it’s more than a little 
unusual to follow one into legislative 

administration. But that’s what Morgan Speer 
did. She’s the calendar clerk for the Colorado 
Senate. Her dad? He’s Alfred W. “Butch” 
Speer, longtime clerk of the Louisiana House 
of Representatives. 

Morgan grew up accompanying her parents 
each summer to NCSL’s Legislative Sum-
mit and now gets to see them at meetings of 
the American Society of Legislative Clerks 
and Secretaries. Neither Speer would have 
predicted this outcome—nor the paths their 
careers have taken.

His Path—Seek Cool Air
Butch Speer was working long hours out-

doors in the heat for the agriculture depart-
ment at Louisiana State University during his 
sophomore year when he heard about a job at 
the House of Representatives. It was, he jokes, 
“inside, with air conditioning, so it sounded 
like a great opportunity.” It was indeed. He 
worked himself up from assistant head page to 

endorsement clerk and stayed for the remain-
der of his college and law school days.

He balanced his role as assistant clerk with 
his private law practice outside of session for 
several years, until the House clerk was forced 
to leave office for health reasons. Taking over 
was one of the most difficult times of Speer’s 
career, he says, even after 11 years working 
beside the former clerk. “It’s a different set of 
circumstances when it’s all you.” 

His next session—his first as an elected 
clerk—wasn’t much easier. Governor Edwin 
Edwards, a Democrat, decided to remove 
Republicans from all leadership positions, 
thrusting the Legislature into “political tur-
moil.” 

Louisiana politics up to that time (and 
for years after) was defined less by party and 
more by those in favor of or opposed to the 
governor. But that changed during Edwards’ 
tenure. “Learning to be clerk at a time when 
the body was going through serious partisan 
strife was very difficult,” Speer says, not-
ing that things aren’t much different in the 
chamber today. Rancor on the floor between 
members, and between the governor’s office 

A Family Thing
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and the membership, means no one’s job is 
easy, he says. 

Further complicating matters, he sus-
pects his longtime status as clerk may 
prevent some members from seeking his 
advice. “I’ve operated as a truly, com-
pletely 100 percent nonpartisan clerical 
officer,” he says, “but there’s a lot of 
distrust these days and it rubs off.” He 
believes it’s made some members fear 
seeking the advice they need. “Which 
makes their job more difficult—and mine 
as well.”

Her Path—Be an Out-of-Court Lawyer
Morgan shares her father’s desire to 

remain nonpartisan. “The nonpartisan 
desk staff is a huge benefit to state legisla-
tures,” she says. “Keeping staff nonparti-
san allows for longevity, a better process, 
and legislation to pass the way it should.”

After college in Denver, Morgan 
wanted to go to law school but “was not 
excited about the concept of being a court-
room attorney.” Her father encouraged 
her to apply anyway, because law school 
taught him “how to think, analyze prob-
lems, how to form arguments, how to 
write,” he says. “It doesn’t mean you have 
to practice.” He knew there were plenty of 
places where she could apply her degree, 
and Morgan found one, starting as a ses-

sion-only staffer three years ago for the 
Colorado secretary of the Senate.

Her father describes Morgan as “argu-
mentative and hard-nosed.” She believes 
in following the rules but is “a much nicer 
person than I am,” he says. “The concept 
of rules, structures, a right way to do 
things, that the end doesn’t always justify 
the means—it takes a fairly rigid-thinking 
person to do well in our environment.” 

Now a full-time staffer for the Colo-
rado Senate, Morgan feels she’s in the 
right place. She acknowledges that her 

upbringing was a good start, with regular 
dinnertime conversations about national 
news, history and politics. Her mother, 
Carol, also worked for years in poli-
tics, dealing with campaign finance and 
fundraising. Together, her parents “have 
instilled a faith in government and respect 
for government procedure,” she says. “I’m 
not overly patient and I wish I were a bet-
ter listener, but I think a lot of it is know-
ing the process, understanding the process 
and wanting to understand what you don’t 
know about the process.” 

Plus, she adds, you need “intuition as to 
when to step in and when not to step in.” 

For the Love of Procedures
Her father, she says, is extremely skilled 

at that. “He’s a very patient person, a 
good listener, he knows everything before 
he acts. He’s incredibly intelligent … an 
expert on parliamentary procedure.” He’s 
the reason she’s “obsessed with Mason’s 
Manual as the ultimate authority on par-
liamentary procedure.”

Butch chairs the Mason’s Manual Com-
mission, which is charged with editing the 
2020 edition of the handbook that’s used 
by most state legislatures. He has served 
as NCSL staff chair and as president of 
the American Society of Legislative Clerks 
and Secretaries. 

“I never thought she’d follow this 
career path,” Butch says, “because she is 
so independent. … All we ever wanted was 
for her to pursue something that would 
give her fulfillment and joy.” 

Morgan has found both. “There’s 
something to be said for the middlemen—
those who direct the process—being dedi-
cated and competent long-term public ser-
vants,” she says. “I see substantial benefit 
in not having a lot of turnover. I can see 
myself staying around.”

And her father is just a phone call away, 
though he plans to retire at the end of next 
year. After 36 years as elected clerk, Butch 
Speer will likely always be a sounding 
board for his daughter, regardless of where 
she works. He just wants her to enjoy her 
work and be challenged. For now, the Col-
orado Senate is a perfect fit.
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BRITTANY  
YUNKER-CARLSON

Status and Minute Clerk
Washington Senate

“My job is not to go to the moon, 
but to get others there (and back) 
while looking good on camera.”

W
ho says what you do in 
middle school doesn’t really 
matter? Brittany Yunker-
Carlson was a legislative 

page back then, and those connections 
helped her land what she calls her first 
“real” job as a committee services staffer 
for the Washington Senate. Now in her 
10th year with the Senate, she updates 
daily calendars and the status of bills and 
takes notes for the journal.

“I like to say that I work in ‘mission 
control’ at the Senate,” she says. “My job 
is not to go to the moon, but to get others 
there (and back) while looking good on 
camera and with no major incidents. I sup-
port the process—the mission—even if that 
means working into the wee hours or skiing 
3 miles into work”—which got her into the 
national news after Washington’s “snowpo-

calypse” of 2012 closed down the roads.
Yunker-Carlson is probably best 

known, however, for what she did 
before her work at the Legislature. 
After finishing college and spending a 
few years working as a fishing guide in 
Alaska and Chile, she wanted a home of 
her own. Armed with a basic building 
plan she found online and some expe-
rienced friends, she set out to build a 
“tiny house,” on wheels, of course, so 
she’d be at home wherever she was. Five 
months and a few blisters later, she had 
a 165-square-foot home to show for 
it—“an upgrade from dorm rooms and 
shared houses,” she says with a laugh. 

Although her home was on wheels, 
she found the job at the Capitol and has 
stayed put.

She works alongside Cyrus Habib (D), 
the nation’s first blind lieutenant gover-
nor, who presides over the Senate “mostly 
unscripted,” she says. “He has presided 
fairly, giving equal time to both sides and 
managing debate turn by turn across the 
aisle.” 

Yunker-Carlson’s seat at the rostrum 
puts her right where the action is during 
floor debate, and she loves hearing both 
sides of an issue. “Especially in the era of 
smartphones, Facebook, web history and 
cookies, our devices learn our browsing 
history and continually show us what … 
we like to view, so we’re rarely exposed to 
different perspectives,” she says. “Now, 
more than ever, we need to work hard to 
hear from those with varying viewpoints 
and work together to find consensus.”

 The cyclical nature of legislative work 
is a good fit for her more recent role as 
landlady: After two years in her tiny 
house, she married and now rents out her 
little “Bayside Bungalow” during the sum-
mer months, managing the bookkeeping 
and maintenance when the Legislature is 
out of session.

KRISTA LEE

Executive Director,  
Fiscal Review Committee

Tennessee General Assembly

“Always listen more than you talk 
and make connections with staff in 

parallel roles.”

K
rista Lee is one of many legislative 
employees whose internship 
turned into a career with the 
legislature. Hers was with the 

Tennessee Senate, and she admits she “had 
no clue” what a health care fiscal analyst 
did but recalls feeling very lucky to earn a 
full-time position. She still feels lucky.

“Fourteen years and hundreds of 
responsibilities later, I am still hooked.”

Now executive director of the Tennessee 
General Assembly’s Fiscal Review 
Committee, Lee oversees “fiscal analysis of 
all legislation, annual revenue projections, 
state contract review and oversight, and 
general oversight of all state fiscal matters.” 

In order for her office to produce an 
accurate, unbiased work product, its 
only concern is nonpolitical: “whether 
the legislation will generate revenue, cost 
money, or both.” 

Because of this “unique perspective” 
on the legislative process, she’s found it 
important to develop relationships with 
peers from other states. Her “favorite 
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Why I Love the Legislature
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fiscal minds” include Patrick Goldsmith in 
Louisiana, Melody DeBussey in Georgia 
and Kirk Fulford in Alabama, all of whom 
she met through her involvement in NCSL.

Her greatest source of pride, however, 
are the relationships she’s cultivated 
closer to home—between her committee 
and the legislature and among coworkers 
in her office.

Her secret for building strong 
relationships? “Always listen more than 
you talk.” Following her own advice 
has helped to improve communication 
between her office and the legislature. 

“In the past, our office was perceived as 
very closed off,” she says. “Members did 
not feel comfortable discussing our work 
with us and did not feel they had a voice 
within the fiscal analysis process. We still 
have work to do … but we are more open, 
transparent and available than ever before. 
Our relationship with the legislature gets 
better each year.” 

She credits the support from committee 
leadership. Senator Ken Yager (R), the 
committee chair, ensures that the staff is 
supported, included and appreciated. The 
committee’s vice chair, Representative 
Mark White (R), has “worked tirelessly 
to understand our office and gave us an 
endless amount of support.” 

She’s also gratified by the atmosphere 
in her office. “We truly are a team. 
Everyone loves each other and considers 
everyone family. We may argue and feel 
frustrations, but at the end of the day we 
completely support each other through 
professional and personal experiences.” 

No surprise, then, that she considers the 
most rewarding part of her job to be “the 
cultivation of talented fiscal analysts,” 
some of whom she’s worked with for 
nearly 10 years. With each session, she’s 
seen them improve their command of 
the material and their ability to find 
efficiencies. Perhaps most satisfying is that 
they’ve become less dependent on others 
for information.

“While we are continually improving 
each day, I am confident our office is one 
of the most talented in the country.”

MANISH JANI

Deputy Director,
Legislative Council Staff 

Colorado General Assembly

“I love that there is still something 
new to learn every day.” 

F
or Manish Jani, the most important 
word in the phrase “information 
technology” is not “technology”—
it’s “information.” 

“At a basic level, the legislature’s most 
valuable resource after legislators and staff 
is information,” he says. “Lawmaking 
depends on information, and IT plays a 
significant role in information gathering, 
analysis, curation, distribution and con-
sumption. Providing the right information 
at the right time needs to be front and cen-
ter for staff.” 

Jani’s path to the legislature began in 
Mumbai, India, where he was born and 
raised. After completing a graduate pro-
gram in computer applications, he got a 
job with IBM in Boulder, Colo. After a 
few years of moving around the country 
with the tech giant, Jani was ready to put 
down roots. He chose Colorado and found 
a job as a programmer for the state’s Leg-
islative Information Services.

“I have been here for about 15 years, 
and I love that there is still something new 
to learn every day,” he says. His role as 
manager and leader of the IT function for 
the legislature during the past seven years 
has taught him much about the legal, 
research, budget and audit functions of the 
statehouse.

Jani says the various roles he’s held in the 

private sector and the legislature have one 
thing in common: “working closely with 
people to identify and solve problems.” 

Adding more employees is not often 
possible, but “IT acts as a force multi-
plier,” he says, helping staff do their job 
easier and faster. “There are times we can 
see a solution where the problem has not 
been explicitly stated.”

Jani is proud of the projects he and his 
staff have been able to achieve. “We have 
moved from a purely operational and stay-
safe mind-set to an innovation-focused, cal-
culated-risk-taking approach with support 
from senior management.” 

Successes include the turnaround of 
a failing voting system; a revamp of an 
18-year-old website, including bringing all 
six service agencies under one brand; an 
“iLegislate” app specifically for members; 
display boards showing floor and commit-
tee actions; and the establishment of a new 
budgeting system. “I am also proud of hav-
ing been able to get an information security 
practice started in the Colorado legislature.” 

Increasingly, organizations are viewing 
IT not as a purely support function but as 
being critical to their strategic success, Jani 
says. It’s not surprising, then, that he has 
just taken on the deputy director role for 
the Legislative Council staff agency. In his 
new position, Jani is responsible for stra-
tegic planning, outreach, market research 
and competitive analysis, strategic initia-
tives, change management, and process 
improvement across all the council’s func-
tions, including committee work, research, 
economic forecasts, fiscal analysis, constit-
uent services and IT. 

Noting that the only constant is change, 
Jani and his team work to provide the best 
products and services for the institution. 
“As the use of technologies like artificial 
intelligence, blockchain, the ‘internet of 
things,’ etc., increase in our daily lives, our 
work will continually evolve,” he says. 

What makes his work for the legislature 
rewarding? “There is a clear sense of pur-
pose and you can see your work’s direct 
impact,” Jani says. 

“That is very satisfying.”
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CRIMINAL JUSTICE

Amber Widgery, Amanda Essex and Rebecca 

Pirius are senior policy specialists in NCSL’s 

Criminal Justice Program. 

The criminal justice 

system is getting a 

front-end makeover.

BY AMBER WIDGERY

S
tate and local policymakers are turning 
their attention from the back end of 
the criminal justice system—who goes 
to prison and for how long—to the 

front end. They are focusing on helping people 
avoid involvement in the system altogether, 
rerouting those who get caught up in it but 
don’t belong, and helping those already 
involved from getting in even deeper.

Back-end changes over the last decade 
have led to cost savings and a decline in 
prison populations in many states, but they’ve 
addressed only one lever in the complex 
machinery of the American justice system. And 
they haven’t stemmed the tide of individuals 
coming through the system’s front door. 

Nearly 12 million people are booked into 
county jails each year—almost 19 times the 
admissions to state and federal prisons com-
bined. Nationally, our jails are bursting at the 
seams and most people—sentenced offenders 
and those detained before trial—are there for 
nonviolent traffic, property, drug or other pub-
lic order offenses. 

Research shows that even a few days in jail 
can harm an individual’s employment pros-
pects and health and can increase the chances 
they will reoffend or be incarcerated in the 
future, making jails a virtual gateway to fur-
ther crime and punishment. 

Front-end reforms are aimed at reducing 
this influx. They require rethinking the way 
America uses jails, including: 

• Expanding community-based services 
like housing programs and treatment for 
mental health and addiction to prevent 
justice involvement and to help jail inmates 
successfully reenter the community. 

• Supporting programs like LEAD (Law 
Enforcement Assisted Diversion), which allows 

law enforcement officers to redirect low-level 
drug offenders to community-based services, 
instead of jail and prosecution.

• Changing bail/pretrial release policies 
to create a system that’s person-based, not 
wealth-based.

Starting With the Facts 
Many front-end justice reforms have been kick-

started by the need to address jail overcrowding. 
With jails across the nation operating at or above 
capacity, officials have been forced to improvise, 
double- or triple-bunking inmates and turn-
ing common areas into makeshift dormitories. 

These extreme conditions have prompted 

The Front Line

12 million people are booked 
into county jails each year.
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some local officials to take a closer look 
at who is in jail, why they are there and 
whether their detention promotes or hinders 
public safety.

National data show that people having 
a mental health crisis are more likely to 
encounter law enforcement than medical 
assistance. Data also show that most people 
in local jails have not been convicted, but are 
awaiting trial, and that nearly 70 percent of 
those detainees are held on traffic, property 
or drug charges, not for violent offenses. 

 But the devil is in the data we don’t 
have. It is hard to find statewide data that 
are current, uniform and comprehensive. 
Cities and counties are responsible for 
large portions of the criminal justice system 
infrastructure. Localities often collect data 
in different formats or by using different 
metrics. Some don’t collect data at all. As 

a result, it can be difficult to 
piece together a clear state-
wide picture of the justice 
system. 

Florida is the first state 
to pass legislation to address 
this issue by requiring infor-
mation across the system 
to be compiled in a publicly 
available central database. 
The measure passed with nearly unani-
mous support. 

“It’s hard to fight the idea of being com-
pletely transparent,” says Representative 
Chris Sprowls (R), a former prosecutor.

Change at All Levels
The justice system encompasses states, 

counties, cities, courts, law enforcement 
agencies and other local entities. All of 
these stakeholders are part of a national 
movement to improve the system—driving 
change at all levels. 

Many innovative efforts are supported 
by national campaigns, including:

• The John D. and Catherine T. MacAr-
thur Foundation’s Safety and Justice Chal-
lenge—A network of 43 counties, seven cit-
ies and two states committed to changing 
how America thinks about and uses jails.

•  The Stepping Up Initiative—A 
national partnership between the Council 
of State Governments Justice Center, the 
National Association of Counties and the 
American Psychiatric Association Founda-
tion encompassing 455 counties dedicated 
to reducing the number of people with 
mental illness in jail.

• The Laura and John Arnold Founda-
tion’s Public Safety Assessment—A suite 
of resources supporting at least 40 juris-
dictions, including the states of Arizona, 
Kentucky and New Jersey, to implement 
pretrial risk assessment.

• Measures for Justice—An effort, 
funded by the Chan Zuckerberg Initiative, 
Google, and the MacArthur and Arnold 
foundations, to collect county-level crim-
inal justice data and report information 
from 20 states by 2020.

There’s no quick fix to the issues at the 
system’s front end, but doing nothing will 
certainly not solve the problems and could 
even make them worse.

Representative 
Chris Sprowls 
Florida

What Makes Up the 
Complex Criminal 

Justice System? 

•  1,719 state prisons

•  102 federal prisons

•  1,852 juvenile correctional facilities

•  3,163 local jails

•  80 Indian jails 

•  A variety of military prisons, 

immigration detention facilities, civil 

commitment centers, state psychiatric 

hospitals, and prisons in the territories.

Source: PrisonPolicy.org

Nearly 70 percent of pretrial 
detainees are held on 
nonviolent charges.
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F
rom holding lip-sync challenges to 
negotiating serious policy changes, 
law enforcement officials, citizens 
and policymakers are working 

together to create safer communities and 
increase police effectiveness. Efforts can 
be seen at all levels of government. At 
the state level, the volume of legislation 
addressing law enforcement has increased 
significantly in the last few years. In 2017 
alone, lawmakers introduced some 1,500 
bills nationwide and enacted more than 260 
of them. That’s a big leap from the 93 new 
laws passed in 2016 and 64 in 2015. Police 
have worked with legislators in the devel-
opment of some of these new laws.

States and law enforcement agencies 
have re-evaluated their use-of-force poli-
cies in light of high-profile incidents involv-
ing police and community members. New 
approaches to dealing with mental ill-
ness and emerging technologies have also 
spurred changes. 

Significant legislative trends in recent 
years include alternatives to arrest, law 
enforcement training and officer safety.

Not Just Arrests
It used to be that when law enforcement 

officers encountered someone having a 
mental health crisis, the only option avail-
able was to arrest that person and hold him 
or her in custody. 

As we recognize the unique response 
required for people with behavioral health 
needs, however, police options are chang-
ing. A few state legislatures have expanded 
police authority, allowing officers to take 
people in crisis to treatment facilities or 

hospitals to address their needs.
A bill signed in August in Illinois sup-

ports programs that direct people with sub-
stance use disorders away from the criminal 
justice system and into treatment services. 
Known as “deflection,” an officer makes 
the connection between a person who might 
otherwise have been arrested and a treat-
ment provider or medical professional.

The new law acknowledges that “law 
enforcement officers have a unique oppor-
tunity to facilitate connections to commu-
nity-based behavioral health interventions 
that provide substance use treatment and 
can help save and restore lives,” reduce 
drug use, overdoses, crime and recidivism, 
“and help prevent arrest and conviction 
records that destabilize health, families and 
opportunities for community citizenship 
and self-sufficiency.” 

A current Illinois police chief and a 
former chief and current city manager 
were instrumental in getting the legisla-
tion passed. Eric Guenther, chief of police 
in Mundelein, Ill., says the legislation is 
unique because it “recognizes a paradigm 
shift in law enforcement’s approach to 
those who struggle with substance use.” 

Danny Langloss, city manager and for-
mer police chief in Dixon, Ill., describes the 
enactment of the law as a “hopeful day for 
Illinois law enforcement and those suffer-
ing from substance use disorder. … With 
this bill, the police now have new programs 

at their disposal that save lives and make 
our communities safer.” 

Kentucky, New Jersey and Texas are 
among the states that have enacted laws 
allowing deflection programs.

Law Enforcement Training
States also are requiring officers to com-

plete training on how to respond to some-
one experiencing an acute crisis. Alabama, 
California, Montana and South Carolina 
are among the states to require or encour-
age crisis intervention training for officers. 

A resolution adopted by the Alabama 
Legislature in 2017 encour-
aged the state’s Peace Offi-
cers Standards and Training 
Commission to offer mental 
health awareness training. 
Resolution sponsor Repre-
sentative Mike Ball (R) says 
the training is important 
because it might allow an 
officer to avoid using force—
especially deadly force. “Nobody wants to 
use deadly force, though in some instances 
you might have to,” he says. “But we need 
our officers trained to de-escalate.”

Arkansas requires officers in the police 
academy to complete at least 16 hours of 
training on behavioral health crisis inter-
vention, and South Carolina requires some 
officers to complete continuing education 
credits addressing mental health or addic-
tive disorders. Both states’ requirements 
were put in place in 2017. 

CRIMINAL JUSTICE

Police, Policy, People

Police departments and lawmakers are striving

to create safer communities.

BY AMANDA ESSEX

Representative 
Mike Ball 
Alabama

Front-End Justice at Work

When Greg began destroying property 

and disturbing the peace in his rural 

Nebraska hometown, the sheriff’s 

deputy was called. Normally, Greg (a 

pseudonym) would have been arrested. 

But he was acting so strangely, claiming 

God was sending him important 

messages, that the deputy requested 

assistance from a remote mobile crisis 

response team, which recommended 

that Greg receive immediate medical 

attention instead of being placed in 

custody. Greg was airlifted to a regional 

hospital, where doctors discovered a 

large tumor on his brain.

260 bills on law 
enforcement passed in 2017 
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Protecting Those Who Serve
Training requirements ensure that officers are prepared to protect 

themselves in a crisis, to diffuse dangerous situations and to prevent 
harm to the people they encounter. 

States also are considering the mental health needs of their offi-
cers, about a quarter of whom have thoughts of suicide, according to 
The National Alliance on Mental Illness. In addition, law enforcement 
professionals report “much higher rates of depression, PTSD, burnout 
and other anxiety-related mental health conditions” than the public. 

Colorado created a task force that studied the effect of post-trau-
matic stress disorder on police officers, many of whom 
see “horrific things the vast majority of the public will 
never see,” Sgt. Sean Harper, one of the task force 
co-chairs, says.

Among the task force recommendations lawmak-
ers incorporated in legislation was making counseling 
services available to officers. “Who protects the pro-
tectors when they fall down?” asked Representative 
Jonathan Singer (D) before introducing the legisla-
tion. The state now includes PTSD among the condi-
tions that qualify for workers’ compensation. 

As the body of evidence and research grows, legislatures will be bet-
ter equipped to make policy decisions that lead to safer communities 
and promote police effectiveness. 

Opioids: What’s Working
State lawmakers are all too familiar with the human costs 

and policy challenges associated with opioid misuse. They also 

recognize the need for collaboration between health, criminal 

justice and other professionals whose daily work is touched by 

the epidemic and who can aid in preventing overdoses.

Lawmakers have led efforts to forge new partnerships 

between criminal justice and health care stakeholders and have 

encouraged evidence-based practices. Recent legislation has 

focused on intervening at the front end of the justice system 

by rerouting people toward community-based treatment and 

other supports before they are arrested and by increasing 

access to treatment for people involved in the system. 

Recent research has shown the effectiveness of these 

collaborations in reducing overdose deaths. A new publication 

from the Centers for Disease Control and Prevention, 

“Evidence-Based Strategies for Preventing Opioid Overdose: 

What’s Working in the United States,” identified 10 best 

practices, some of which directly involve collaboration between 

public health and public safety partners. 

Access to naloxone, the opioid-overdose antidote, is 

the focus of two of the strategies. Putting naloxone into the 

hands of individuals reentering the community after a period 

of incarceration can help mitigate their heightened risk of 

overdose. Providing the antidote to people likely to witness or 

respond to an overdose, such as law enforcement officers, also 

has been shown to save lives. Every state has a naloxone access 

law, and by the end of 2016 it was estimated that more than 

1,200 law enforcement agencies had naloxone programs. 

Bystanders who witness an overdose often have been using 

opioids themselves and may be hesitant to call 911 for help. All 

but five states have adopted a 911 Good Samaritan Law, which 

provides limited immunity for bystanders and overdose victims 

who seek medical assistance. 

People who have had contact with the justice system 

have disproportionately high rates of substance use disorders. 

But correctional facilities are not always able to provide 

comprehensive treatment. In fact, abstinence requirements 

often disrupt medication-assisted treatment. In its report, the 

CDC identified expansion of such treatment as one of its best 

practices. 

Equally important is ensuring continuity of care for people 

leaving the system by establishing links to treatment in the 

community. Several states have enacted legislation in the past 

few years to increase access to medication-assisted treatment, 

and some corrections facilities have started programs of their 

own.

The Rhode Island corrections department, for example, runs 

a statewide program that offers access to all FDA-approved 

medications for treating opioid addiction, something other 

correctional programs have been hesitant to authorize due to 

security concerns. After one year, fatal overdoses for recently 

incarcerated people dropped by 60 percent, and overdose 

fatalities statewide fell by 12 percent. 

States will continue to innovate in their efforts to stem the 

opioid tide. Time will tell if those efforts are succeeding. 

—Amber Widgery

Representative 
Jonathan Singer 
Colorado
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BAILI
n the 1800s, a person could land in 
jail for not paying rent to his or her 
landlord. 

Debtors’ prisons were banished 
almost two centuries ago, but it’s not uncom-
mon to see the term in news headlines today. 
A debtor can no longer be locked up for 
failing to pay a private creditor, but people 
can end up behind bars if they can’t pay their 
court fees or can’t make bail before their 
case is heard. Pretrial defendants, despite 
being presumed innocent until proven guilty, 
can languish in jail, sometimes for months, 
without being convicted of a crime.

Recent criminal justice reforms are 
shedding light on the roles wealth and pov-
erty play in determining who goes free.

Recent Reforms and Court Cases
Pretrial release and bail reform efforts, 

such as reducing reliance on cash bail and 
using non-financial release options, are 
sweeping the nation. In nearly half the 
states, the law starts with the presumption 
that certain defendants be released solely 
on their promise to appear.

Now, attention is turning to whether 
the accused’s ability to pay should matter 
when setting bail. According to a report 
from the Federal Reserve, making bail 
would be a hardship for 40 percent of 
Americans, who say they do not have at 
least $400 available in cash for unexpected, 
emergency expenses, like a flat tire or bro-
ken appliance, or a bail bond. 

A California case made headlines ear-
lier this year when a court ruled that a 
“defendant may not be imprisoned solely 
due to poverty.” The case involves Ken-
neth Humphrey, then 63, who was accused 
of following a 79-year-old disabled man 

into his apartment and demanding money. 
Humphrey has a history of substance abuse 
and several prior felony convictions. In this 
case, he allegedly took $7 and a bottle of 
cologne from the man. 

Bail was originally set at $600,000, tan-
tamount to a detention order for Hum-
phrey. California’s 1st District Court of 
Appeal held that the lower court’s failure 
to consider what Humphrey could afford 
when setting his bail violated his due pro-
cess and equal protection rights.

The case is just one of several nation-
wide in which bail schedules amount to a 
form of wealth-based detention. As courts 
address the issue, state legislatures are 
beginning to step in and tackle financial 
inequities associated with pretrial deten-
tion. Below are examples of several recent 
legislative efforts.

Ability to Pay
Ability-to-pay determinations often 

require courts to consider factors beyond a 
defendant’s income and assets when setting 
bail. Courts must consider, for example, 
whether a defendant is a family’s sole bread-
winner. The goal is to prevent long-term 
detention of defendants who are neither a 
threat to public safety nor a flight risk. New 
Hampshire law, for example, states that the 
court “shall not impose a financial condi-
tion that will result in the pretrial detention 
of a person solely as a result of that financial 
condition.” 

Pretrial Fees and Options
A few states have extended ability-to-pay 

determinations to include pretrial supervision 
fees, such as those for electronic monitoring 
or substance use treatment. Nebraska directs 
the courts to waive pretrial supervision fees 
that a defendant cannot afford, while Illi-
nois law presumes conditions of release are 
nonmonetary. California’s recently enacted 
legislation goes the furthest by prohibiting 
courts from requiring a defendant to pay any 
pretrial supervision fees.

Use of community supervision as an 
alternative to jail is on the rise. A few days 
in jail can upend people’s lives, costing them 

CRIMINAL JUSTICE

Pay Up or Stay Put

The ability to post bail plays a big role in 

who gets out of jail.

BY REBECCA PIRIUS 

40 percent of Americans 
do not have enough cash 

on hand to make bail.
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their jobs and financial stability. Supervi-
sion in the community lets defendants keep 
their jobs while protecting public safety. 

States also are increasing the use of elec-
tronic monitoring and home detention—
often used to supervise probationers and 
parolees—for pretrial detainees. A new 
Massachusetts law will soon enable sheriffs 
to recommend that the court place pretrial 
detainees unable to make bail in pretrial ser-
vice programs. Vermont law now encourages 
judges to consider home detention if a defen-
dant is unable to pay bail. And Louisiana’s 
Lafourche Parish made permanent its Pretrial 
Home Incarceration Pilot Program, which 
includes electronic monitoring of defendants.

Second-Look Hearings
Some states require courts to take a 

“second look” at the bail amount initially 
ordered and determine whether inability 
to pay is keeping a detainee behind bars. 
Some states mandate a review after a certain 
time frame; others require the defendant or 
another party to make the motion. The time 
limits and procedures vary by state.

 Delaware requires judicial review of 
pretrial release conditions within 10 days 
of detention, if the person is unable to 
make bail within 72 hours. In Texas, cer-
tain defendants who do not post bail after 
48 hours are presumed to be unable to pay. 
Illinois not only requires a second-look 

hearing, but also provides a $30 credit 
against a detainee’s 10 percent cash bond 
for every day he or she is detained pretrial. 
Once the bond amount reaches $0, the 
defendant must be released.

A New Conversation
The dialogue on bail continues to 

change. This year, the Delaware legisla-
ture renamed its “system of bail” a “sys-
tem governing the release of defendants 
pending a final determination of guilt.” 
Nebraska added statutory language direct-
ing courts to consider “all methods of bond 
and conditions of release to avoid pretrial 
incarceration.”

And California—well, California just 
entirely eliminated cash bail.

BAIL
BY THE NUMBERS

40%
Portion of adults who don’t have $400 in 

cash for an unexpected event

88%
Portion of NYC defendants unable to 

post bond at their first court appearance

76%
Portion of NYC defendants unable 

to post bond of $500 or less at first 

appearance

$55,400
The average felony bail amount

62%
Portion of jail detainees who are not 

convicted

10,600,000
Annual jail admissions

Sources: Bureau of Justice Statistics, Felony 

Defendants in Large Urban Counties, 2009, 

December 2013; New York City Criminal 

Justice Agency, Annual Report 2016; BJS, Jail 

Inmates 2016, February 2018.



NOVEMBER/DECEMBER 2018     40     STATE LEGISLATURES

NEWSMAKERS

MAC TAYLOR IS RETIRING FROM CALIFORNIA’S LEGISLATIVE 
ANALYST’S OFFICE at the end of the year. Taylor began his career 

with the office in 1978 and became director in 2008. During his 

40 years of service, he provided nonpartisan fiscal advice to both 

houses and prepared impartial analysis on hundreds of policies to 

inform California lawmakers and the public.

GUERRERO

PEGGY PIETY, FORMER NCSL STAFF CHAIR, IS RETIRING after an 

18-year career with the Indiana Legislative Services Agency. Piety earned 

high praise from her colleagues and members of the Indiana General 

Assembly for her trusted, nonpartisan work through two redistricting 

cycles, drafting legislation on labor and employment, public pensions 

and election topics. Piety was NCSL staff chair from 2014-15. Notably, 

she is one of a handful of legislative staff to receive the Legislative Staff 

Achievement Award twice, in 2006 and again in 2015.

NORTH DAKOTA HOUSE MAJORITY 
LEADER AL CARLSON (R) LOST HIS BID FOR 
RE-ELECTION, coming in fourth among four 

candidates for two seats in District 41. The top 

two vote-getters were Michelle Strinden (R) and 

Pamela Anderson (D). Carlson had been in the 

North Dakota House since 1993.  

 “It is incumbent upon government 
agencies, and particularly the 

University of Hawaii, to reconcile 
culture and astronomy. In this modern 

day, we can have both. The entire 
world will benefit from our astronomy 

program.”
Hawaii House Speaker and NCSL Vice President Scott K. Saiki (R) on 

the state Supreme Court’s decision supporting construction of the 

Thirty Meter Telescope atop Mauna Kea, from Big Island Now.

  “That’s the biggest asset that our state 
has is our roads and bridges and our 

railways and our waterways. If we don’t 
do something … then it’s going to start 

to crumble.” 
Missouri Representative Nate Tate (R), from the Missourian.com.

NOT ONLY DID GUAM ELECT ITS FIRST FEMALE 
GOVERNOR—Lou Leon Guerrero, a former 

lawmaker—the U.S. island territory also elected 10 

women to its 15-seat Senate. 

SAIKI

PIETY

CARLSON STRINDEN ANDERSON

TATE

NCSL welcomes 36 new presiding officers in chambers across 27 states and two territories 

for the 2019 session. These numbers, based on retirements, term limits and chambers 

flipped during the midterm elections, could change as officials determine final results, 

which weren’t available at press time.
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  “Injuries are relatively 
minor when they happen to 
somebody else. But when 
it happens to your child or 

grandchild, it’s very serious.”
South Carolina Representative Gary Clary (R), 

who supports installing seat belts on school 

buses, in the Index-Journal.

 
NEW HAMPSHIRE SPEAKER GENE CHANDLER 
(R) LOST HIS SEAT to Anita Burroughs (D), after 

having served 36 years in the House. He has 

served as speaker since late 2017.

  “Being young is going 
to play well with some 

people, but there will also 
be people who doubt 

me because of my age, 
which is fair—it’s new.” 
Representative-elect Kalan Haywood (D), 

recently elected to the Wisconsin House 

at age 19, making him the state’s youngest 

lawmaker, in the Milwaukee Journal Sentinel.
  “I think there’s a fear 
about the state of our 

nation. … I’ve also noticed 
more voters expressing 
an interest about our 

environment.”
New Hampshire Senator Jay V. Kahn, (D) before 

the election, from SentinelSource.com.

“I am blessed by a deep bench of 
talent to pull from. … The chairs 

named today are men and women 
of principle, integrity, and an 

unrelenting desire to serve the 
people of Florida.”

Incoming Florida House Speaker Jose Oliva (R), in a statement after the 
election, in Florida Politics. 

OLIVA
CLARY

KAHN

CHANDLER BURROUGHS

HAYWOOD

“I always told myself, when I had the 
chance, I would try to make a difference 

and I would do something myself.”
Caleb Hanna (R), 19, on why he ran for the West Virginia legislature, from 

metronews.com.

HANNA

“I knew that if I did that as a citizen 
of New Hampshire, what could I do 
as a state rep? I could do a lot more 

and I won’t have to jump through 
so many hoops and not hear 
anything. I will be right there.” 

New Hampshire Representative-elect Cassie Levesque (D), who 

as a high-schooler led a successful effort to raise the marriage 

age to 16, from EDGE Radio. Levesque is one of at least three 

new legislators who are just 19 years old.

LEVESQUE
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Jackson Brainerd is a policy associate in 

NCSL’s Fiscal Affairs Program.

States looking to 

close budget gaps 

with sports-betting 

revenue may be 

disappointed.

BY JACKSON 

BRAINERD

Y
ou bettor believe it.

The U.S. Supreme Court’s ruling 
last spring in Murphy v. National Col-
legiate Athletic Association paved the 

way for states to authorize gambling on sports 
events, booking the topic a slot in future head-
lines for months to come. New gaming-related 
opportunities and puns abound. 

The court’s decision was long in the making. 
Congress passed the Professional and Ama-

teur Sports Protection Act, widely known 
as PASPA, in 1992. It prohibited states from 
legalizing sports-betting operations, but 
allowed states already offering sports betting 
or related games (Delaware, Montana and 
Oregon) to maintain their current operations. 
Other states had the opportunity to jump in 
and offer sports betting at the time, but all 
declined. For the last 26 years, only Nevada 
has offered full-fledged sports betting.

When New Jersey passed a law to repeal the 
state’s ban on sports betting in 2014, the move 
was challenged by the NCAA and a handful 
of major pro sports leagues as a violation of 
PASPA. The case made its way to the Supreme 
Court, which ruled 6-3 that provisions of the 
act violated the Constitution’s anti-comman-
deering rule. That rule prevents Congress from 
compelling states to adopt or enforce federal 
law. 

States have since rushed to get in on the 

action, passing legislation to allow sports 
betting. Delaware, Mississippi, New Jersey 
and West Virginia have now joined Nevada 
in offering sports betting at their commercial 
casinos. In Delaware, the legal and regulatory 
framework was already in place; it just needed 
the governor’s approval. Connecticut, New 
York, Pennsylvania and Rhode Island have 
also enacted measures legalizing sports betting 
and are expected to begin offering it soon. In 
total, 21 states, the District of Columbia and 
Puerto Rico proposed or enacted measures in 
2018 to either legalize and regulate sports bet-
ting or form commissions to study the issue.

Most of the states leading the way enacted 
legislation before the Supreme Court deci-
sion, allowing them to get a jump on expanded 
gaming opportunities. Because some of the 
bills were relatively bare-bones and merely 
instructed a regulatory authority to investigate 
sports-betting, several states still must develop 
rules or pass additional legislation to flesh 
them out. But the measures in a few states are 
more comprehensive in their regulatory scope 
and provide useful insights into how states are 
approaching the issue. In general, states are 
grappling with the following policy concerns.

Integrity Fees
To address the question of how to protect 

sports events from the potential corruption 

A Gamble on Sports
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that results from millions of dollars rid-
ing on the outcome of a game, a handful 
of states have proposed “integrity fees.” 
These would amount to 1 percent of the 
gross amount wagered and would be paid 
to professional sports leagues, essentially 
as compensation for increased self-polic-
ing to fight corruption. The amount would 
not be insignificant. Roughly 95 percent 

of gross sports wagers are paid out in win-
nings, leaving only 5 percent in profit for 
the operators. So, an integrity fee of 1 per-
cent of gross wagers would eat up roughly 
20 percent of net profits. Fiscal analysts 
have questioned whether integrity fees this 
high would erode states’ revenue share to 
such an extent that sports betting would 
become cost prohibitive.

Pro sports leagues support the fees, but 
not all lawmakers like the idea. West Vir-
ginia Senate Majority Leader Ryan Ferns 
(R) says, “There is zero interest in integrity 
fees or anything else associ-
ated with professional sports 
in the Legislature. I think 
major league sports were 
late to the game … It wasn’t 
a partisan issue, I just don’t 
think there was any support 
for it.”

Alternate proposals to 
preserve the integrity of 
sports contests include one from the Amer-
ican Gaming Association to create an inde-
pendent Integrity Monitoring Association 
that would help flag suspect activity sur-
rounding sporting events via information 
sharing and an enhanced reporting system. 

Betting-Eligible Events
Whether to allow betting on collegiate 

and other amateur sports presents another 
integrity issue. It’s not difficult to see why it 
might be easier to convince an unpaid col-
legiate baseball player to deliberately pitch 
a poor game than it would be to influence a 
professional being paid millions of dollars 
to do the same. (That’s one of the reasons 
the NCAA was a plaintiff in Murphy.) New 
York lawmakers enacted a measure that 
prohibits betting on collegiate sports. New 
laws in Rhode Island and New Jersey pro-
hibit betting on games played by the states’ 
collegiate teams and on any collegiate 
event taking place in the state. Other states 
have either not addressed this or allowed 
collegiate sports betting to proceed.

Online Betting
Even in the year 2018, the gambling world 

is relatively untouched by the internet. Only 
a handful of states—Delaware, Nevada, 
New Jersey and Pennsylvania—have legal-
ized online gambling, in part because it can 
hurt the casino industry. If people can gam-
ble online, they are less likely to spend their 
money at a casino. Many states have pro-
posed or enacted legislation allowing sports 
betting online or through mobile devices, 
however, in part because both options are 
more appealing to younger bettors than casi-
nos, which have struggled to attract millen-
nials. A study conducted by Nielsen Sports 
on behalf of the American Gaming Associa-
tion found that “44 percent of sports bettors 
are adults under the age of 35, as opposed to 
31 percent of the general population.” 

Nevada accepts online bets anywhere 
in the state if the gambler has registered in 
person at a sportsbook. Pennsylvania and 
West Virginia have authorized sports betting 
online or through mobile devices, and a mea-
sure pending in New York would allow gam-
ing on a mobile sports-wagering platform.

Mississippi allows bettors to place 
online sports bets using an app, but only if 
the bettor is on casino premises. New Jer-
sey appears to have left the decision up to 
the Division of Gaming Enforcement. 

Tribal Concerns
A few states are working to fit legalized 

sports betting into existing state compacts 
with tribal governments. In Connecticut, 
tribal leaders have argued they hold the 

Senate Majority 
Leader Ryan Ferns 
West Virginia

 RI
 DC
 PR
 VI
 GU
 MP
 AS Grandfathered by PASPA 

     not offering sports betting
 Offering sports betting
 2018 legislation pending
 2018 legislation failed
 2018 legislation enacted Source: NCSL
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exclusive right to offer sports betting in the 
state and have threatened to stop paying 
the state 25 percent of slot machine revenue 
($270 million in 2018), per their existing 
agreement, should the state allow sports 
betting elsewhere. In Michigan, efforts 
have been slowed by tribal concerns about 
the language in proposed online sports 
betting legislation. And in Arkansas and 
Oklahoma, tribes are pushing for legalizing 
sports betting and allocating a portion of 
the proceeds to the states. 

Tax Rates
Existing and proposed tax rates on 

sports-betting profits vary widely. States 
seem to be falling into two camps: those 
taking a relatively lower cut (rates between 
5 and 15 percent) and those taking a larger 
share (up to a third or more). On the lower 
end, Nevada takes 6.75 percent of the gross 
revenue of the licensee. New Jersey will 
tax gross sports pool revenues at 8 per-
cent but apply a 12.5 percent rate to online 
sports-betting revenues. Casinos pay a 12 
percent tax in Mississippi. 

On the higher end, a recently enacted 
Pennsylvania law set the rate at 34 percent, 
with an additional local-share assessment 
of 2 percent. The Delaware Lottery’s reve-
nue-sharing agreement with sports-betting 
operators grants the state 50 percent of 
total winnings. And in Rhode Island, the 
state takes 51 percent.

As with any other “sin tax,” there is the 
potential that a rate perceived as being too 
high will allow the black market to flour-
ish. Pennsylvania casinos were reluctant to 
offer sports betting due to the state’s high 
tax rate, but at least one is expected to 
begin providing it this fall. 

What will states do with the added rev-
enue? Lawmakers are considering various 
options. West Virginia will deposit the 
first $15 million into the state’s lottery 
fund, with any additional revenue going 
to the Public Employees Insurance Agency 
Financial Stability Fund. Proposals in 
New York and West Virginia would direct 
money to education. And the laws in Penn-
sylvania and Rhode Island direct revenues 
to the general fund.

States have been known to direct reve-
nue to programs, including education and 

pensions, that come with costs that can 
easily outpace gaming profits. Gambling 
expansions typically result in an immedi-
ate revenue increase that plateaus or even 
declines over time, until a new game is 
introduced. States looking to close bud-
get gaps with sports-betting revenue may 
be disappointed, especially as more states 
legalize it and take their slice of the market. 

Place Your Bets
The push for legalized sports betting 

comes at a time of gaming expansion 
nationwide. Since 2000, seven states have 
legalized lotteries and 11 have legalized 
casinos or racinos, or both. In concert with 
this growth, however, has been a gradual 
flattening or even decline in state gambling 
revenues across the country. A 2016 Rocke-
feller Institute report shows that, between 
fiscal years 2008 and 2015, 21 states saw 
their lottery revenues decline, and national 
lottery revenue grew by just 0.2 percent 
when adjusted for inflation. The trend 
results partly from states with newly legal-
ized gambling siphoning off—or “cannibal-
izing”—gamblers from other states or keep-
ing their own residents from crossing state 
lines in search of opportunity.

The ability of sports betting to generate 
revenue for states will also depend in part 
on drawing gamblers away from the sizable 
black market. Estimates of the money in the 
black market range from tens of billions to 
hundreds of billions of dollars. Unfortu-
nately, billions in total sports-betting wagers 
do not necessarily translate to huge profits 
or tax revenue for states. It’s hard to say 
how much revenue sports betting will gen-
erate. Most states estimate a couple million 
to tens of millions of dollars, but nothing 
resembling a true windfall. Potential annual 
revenue was estimated to be $3.1 million to 
$18.8 million in Indiana, $2 million to $2.4 
million in Michigan and $5.5 million in 
West Virginia.

Nevada’s 2017 gaming revenues provide 
a useful example: Of a total $11.6 billion 
in casino winnings in 2017, only $248.8 
million, or 1.7 percent, was attributable to 
sports betting. The tax rate on those win-
nings was 6.75 percent, resulting in less 
than $20 million for the only state with 
legalized sports betting. 

Nevada’s 2017 Gaming 
Revenues After Paying 

Winners

 

Total Gaming $11.6 billion 
Sports Betting $248.8 million

Source: UNLV Center for Gaming Research

Among the states with recently autho-
rized sports betting, Mississippi took in 
$54,000 in revenue off $9.8 million in 
total wagers in its first month; Delaware 
brought in just over $1 million in its first 
three months; and New Jersey casinos gen-
erated just under $1 million 
in August, its third month of 
operation. New Jersey Senate 
President Stephen Sweeney 
(D) responded that legalized 
sports betting “helps our [fis-
cal] situation but it doesn’t 
fix anything.” 

Federal Interference? 
The states’ varied approaches to regu-

lating sports betting have produced some 
nervousness at the federal level. In its first 
hearing on sports betting since the Murphy 
decision, the U.S. House Subcommittee 
on Crime, Terrorism, Homeland Security 
and Investigations discussed a possible 
regulatory framework that could pre-empt 
state authority. And in the U.S. Senate, 
Minority Leader Chuck Schumer (D) of 
New York has proposed a federal frame-
work. 

As the voice of the states, NCSL has 
called on Congress to respect the states’ 
sovereignty to regulate and tax sports gam-
bling. Odds are, whether regulation remains 
a state-by-state patchwork or the feds step 
in, sports betting is here to stay.

GAMBLING

Senate President 
Stephen Sweeney 
New Jersey
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A
n NCSL colleague told me a 
while back about using a ride-
hailing service and running into 
a legislator—who was driving 

the car.
While it was apparently a shock at the 

time, that official was far from unique 
in having to work a second job. Being a 
state legislator is not particularly lucra-
tive. According to NCSL research, aver-
age annual salaries in 2017 were around 
$34,000, or about $21,000 less than the 
national median household income.

A few states pay generously, but mostly 
these are full-time legislatures in areas with 
a high cost of living. Twenty states pay 
$25,000 or less and are out of session for 
at least a third of the year.

Public officials who represent districts 
far from state capitols often face even 
more substantial financial barriers in the 
form of lengthy travel times or the need to 
rent less remote apartments during session. 

Without great personal wealth, passive 
income sources or generous spouses, more 
than a few legislators will have to work 
a second job. But this practical need can 
conflict with ethics rules.

Dual-office holding laws prevent legis-
lators from holding more than one elected 
or appointed office at the same time. The 

rule originated from the English common 
law doctrine of incompatibility, which 
forbids a public official from occupying 
multiple roles in government that have 
potentially conflicting duties. 

A defense attorney cannot also act as 
a prosecutor or judge because each role 
serves a distinct purpose. The effectiveness 
of the judicial system, like that of the gov-
ernment generally, depends on the tension 
between different figures.

Dual-employment laws, limits on repre-
senting others before the state and conflict 
of interest prohibitions similarly aim to 
preserve separation between potentially 
incompatible roles. All these rules vary by 
state. Some, for example, allow legisla-
tors to hold multiple state or local offices 
so long as no conflict exists between the 
positions. Others prohibit legislators from 
holding statewide offices but allow them 
to hold county or municipal positions.

Restrictions also apply vertically. A 
legislator cannot also serve as a federal 
official. Members of local governments 
may be prohibited from serving as state 
legislators. Some states allow for limited 
exceptions, particularly for state legisla-
tors from low-population districts with a 
smaller pool of potential public servants to 
draw from.

Conflict of interest prohibitions can 
limit private-sector work or the matters in 
which a public official can participate. For 
example, ethics rules often restrict public 
contracts for legislator-owned or -oper-
ated businesses. Legislators may also have 
to recuse themselves from votes that affect 
a personal financial interest—such as a 
bill on ride-hailing services if a lawmaker 
works for Uber or Lyft.

Is higher pay the answer? In addition to 
enabling non-wealthy individuals to serve, 
legislative pay increases may give capable 
individuals the incentive to forego more 
lucrative work for public service. How-
ever, financial costs to the state and public 
perception can make salary adjustments a 
difficult option.

The challenge for states is to prevent 
conflicts between public duties or between 
those duties and personal interests, while 
enabling the greatest number of citizens 
to serve. States handle this in different 
ways, and any legislator considering a side 
gig should consult his or her state’s ethics 
rules.

—Nicholas Birdsong

Nicholas Birdsong is a policy associate with 
NCSL’s Center for Ethics in Government. 
Email: nicholas.birdsong@ncsl.org.

 YES, NO, MAYBE SO | ETHICS 101

What about that second job?
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 Jack Whitver
Majority Leader, Iowa Senate 

A
lifelong Iowan, Whitver graduated from Iowa State University, 

where he was a three-year starter as wide receiver for the 

Cyclones football team. His entrepreneurial nature led 

him to start his first small business after graduating 

and eventually to the fitness and restaurant industries. Whitver 

graduated from Drake University Law School in 2012. He 

currently practices in Des Moines, specializing in estate planning 

and business law. First elected to the Iowa Senate in 2011, he was 

elected president after Republicans gained control of the chamber 

in 2016. He has served as majority leader, the Senate’s top post, 

since March. He and his wife, Rachel, have three children.

What was the moment when you first knew you 

were interested in politics? I was playing football at 

Iowa State. I think our second or third game my junior 

year, we were playing the University of Iowa. It was 

a huge game and a really big deal in the state. That 

just happened to be the week of 9/11. They canceled 

our game and all other football games. It made me 

pause and think, You know what? Maybe football 

isn’t the most important thing in the world. There’s 

a much bigger world out there. It opened my eyes 

to the fact that maybe I should pay a little bit more 

attention to what’s going on in the political world.

How has your experience in small business and 

law helped you in your legislative work? It’s 

been very important because, unlike what happens 

in Washington, D.C., we actually have to live by the laws we 

write. Being a small-business owner who has to work in this 

business environment gives you a different perspective when 

you’re at the Capitol trying to make laws.

What does it take to be an effective leader? The most 

important thing is being able to listen and understand what 

motivates people, what people want, and just overall, to listen 

more than you talk. That’s not always easy, but that’s something I 

try very hard to do. Patience is key.

What is your most important legislative priority? Creating 

a growth environment here in Iowa. I believe we’re positioned 

well for growth, but we need to continue to improve our job-

creating environment to take advantage of that growth. We’ve 

worked very hard on that in the last couple of years. 

How does having young children inform the way you approach your 

responsibilities in the legislature? It helps you to take a long-term view 

of everything you do. Having young kids, knowing they’re going to grow 

up, makes you think about that long-term vision of what Iowa should 

look like over the next 20, 30 or 40 years.

What was the worst job you ever held and what did it teach you? 

My worst job was my first job, which was washing dishes at a pizza 

place in my hometown. But it did teach me that if you’re willing to work 

hard and do your job to the best of your ability, you can move up 

very quickly. It wasn’t the most fun job, but it did teach me 

a lot about work ethic.

You recently participated in an NCSL leadership 

program where we talked about legacies. What 

do you hope your legacy will be? Being known as 

someone who was willing to look beyond the next 

election to the next generation. And in politics it’s not 

very easy to do because everyone wants a solution 

now. But to put in place policies that will make Iowa 

successful for decades is really important to me. 

Who inspires you and why? Politically, it’s Ronald 

Reagan. When I was born he just became president. I 

didn’t really know him much as a president other than 

to know that’s what a president looks like and that’s how 

a president acts. That stuck with me for a long time. Now as 

I look back and read up on his life and the way he conducted 

himself, the way he communicated, his integrity is something 

that not only I but a lot of people in politics strive to achieve. 

What book is on your nightstand? “Shoe Dog,” by Phil 

Knight. It’s the story of how he built Nike. It’s really interesting 

to see how he built a company from nothing and took on the 

biggest shoe powers in the world and beat them. I don’t read 

a lot of political books. I read business books and motivation 

books because I think you can learn a lot of lessons from 

reading about business success. 

What final words would you like to leave with readers? 

It’s really important today in America to continue to have 

civil dialogue and get back to talking to each other instead 

of tweeting at each other or posting on Facebook about each 

other. Often you’ll see tweets from across the chamber, and 

this comes from both sides. We can just get together like they 

used to in the old days. I think it’s really important for our future 

politically to work on having those conversations instead of just having 

them out on social media. I’m not perfect at it. But we need to continue 

to work on civility in our politics.

THE FINAL WORD

Beth Hladick, a policy associate in NCSL’s Leaders’ Services program, 

conducted this interview, which has been edited for length.
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“The more we understand epilepsy the closer we get to wiping it out.”

©2018 America’s Biopharmaceutical Companies.

How far have we come with epilepsy research? Scientists are uncovering more about 
the nervous system at the molecular and genetic levels, driving innovative treatments 

for several neurological disorders. And with every new treatment we discover, 
we’re that much closer to the cure. This is the future of medicine. For all of us.
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