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OVERVIEW
 NEPA bas ics

 The Trum p revis ion to CEQ regula tions  (2020 )

 Biden actions  in 2021 reverse Trum p regula tions

 Triba l consulta tion; oppor tunity for triba l governm ents  – tem pla te for 
becom ing a  “coopera ting a gency” under NEPA

 Recent developm ents  – EJ, NRC GEIS, conflicts  between clim a te 
change goa ls  and  triba l fisheries , Suprem e Cour t  ca se on a gency 
deference
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NEPA BASICS
 Subs tantive goa ls , Section 101

 “Process” requirem ents , Section 102 ; p repa ra tion of  an EIS for 
“m a jor Federa l Actions”

 Council on Environm enta l Qua lity (CEQ)

 Ana lys is  of  environm enta l im pacts  of  a gency actions  (licenses , 
perm its , fund ing, p roposed  regula tions , p roposed  legis la t ion), 
includ ing socioeconom ic im pacts ; public d isclosure

 Steps  in the p roces s  – Ca t Ex, EA, FONSI, Scop ing, EIS, ROD
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NEPA BASICS (2 )
 Alterna tives  – the “hea r t” of  NEPA

 Cum ula tive im pacts

 Environm enta l Jus tice (EJ)

 No obliga tion to s elect  the lea s t  environm enta lly ha rm ful a lterna tive

 EPA review of  EISs  (Clean Air Act)

 Public com m ent

4



AGENCY IMPLEMENTATION
 All a gencies  have NEPA im plem enting regula tions , m us t be cons is tent  

with CEQ regula tions

 NRC 10  CFR Pa r t  51

 DOE 10  CFR Pa r t  1021
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THE TRUMP CEQ REGULATIONS
 July 19 , 2020 , 85  FR 43304 ,firs t  revis ion s ince 1978  

 “outda ted  regula tions  have s lowed  and  im peded  the developm ent of  
needed  infra s tructure acros s  the na tion”

 Heavily crit icized

 Pa ge and  t im e lim its

 Elim ina tion of  cons idera tion of  cum ula tive and  ind irect  im pacts
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THE TRUMP CEQ REGULATIONS (2 )
 The a gency need  not cons ider im pacts  from  a lterna tives  it  ha s  no 

authority to im p lem ent

 License app licants  have m ore authority to begin work on a  p roject  
even if  the EIS has  not been com pleted  and  can a lso p repa re the EIS 
ra ther than the a gency

 The a gency can ignore public com m ents  tha t  a re not “specific” 
enough

 Agencies  can exem pt a  p roject  from  NEPA by determ ining tha t  an 
ana lys is  under another s ta tute s erves  the sam e purpose, even if  not  
a s  rigorous
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BIDEN INITIATIVES
 Put Trum p rule on hold  and  changed  the a gency im plem enta tion 

requirem ent to 2023 , interim  fina l rule, June 29 , 2021 , 86  FR 34154

 Proposed  rule, October 7 , 2021 , 86  FR 55757 ; public com m ent 
period  over; CEQ now eva lua ting com m ents

 EO 13990 , Protecting Public Hea lth and  the Environm ent and  
Res toring Science to Tackle the Clim a te Cris is , Janua ry 20 , 2021

 EO 14123 , Tackling the Clim a te Cris is  a t  Hom e and  Abroad , Janua ry 
27 , 2021

 EJ init ia t ives
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CONSULTATION AND COOPERATING 
AGENCY 

 Executive Order 13175  on consulta tion; m us t consult  with tribes  on 
any action tha t  m ay have an im pact on Tribes , BEFORE taking action; 
not s a tis fied  by public com m ent

 Agency triba l policies , NRC and  DOE

 Coopera ting a gency poss ib ilit ies  on p repa ra tion of  an a gency EIS

 Can be another Federa l a gency or a  s ta te  or triba l governm ent, tha t  
has  jurisd iction by law or specia l exper tis e
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COOPERATING AGENCIES
 CEQ regula tions  perm it  a  coopera ting a gency to “a s sum e on reques t  

of  the lead  a gency respons ib ility for develop ing inform a tion and  
p repa ring environm enta l ana lyses  includ ing  por t ions  of  the EIS on 
which the coopera ting a gency has  specia l exper tis e

 For exam ple, identifying is sues  to be addres sed ; a rranging for the 
collection of  neces sa ry resources , develop ing a lterna tives , eva lua ting 
a lterna tives  and  their im pacts

 Not jus t  com m enting; but can’t  control wha t decis ion the lead  a gency 
m akes

1 0



COOPERATING AGENCIES (2 )
 Three key benefits  to being a  coopera ting a gency

 Transpa rency – being inform ed  from  the very beginning of  the EIS 
p roces s  on the lead  a gency’s  actions  and  intentions

 Influence – d irect  input

 Levera ge and  coord ina tion with the lead  a gency
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A TEMPLATE
 A reques t  to be a  coopera ting a gency should  addres s  the following:

 Specia l exper tis e, for exam ple, effects  on a  tribe’s  cultura l interes ts ; 
effects  on Triba l econom ics

 A dem ons tra tion tha t  the Tribe has  the requis ite  authority to enter 
into an a greem ent

 A com m itm ent to pa r t icipa te

 A willingness  to a s s is t  in p repa ring por tions  of  the EIS
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RECENT DEVELOPMENTS
 New NRC EJ  Policy

 NRC GEIS on reactor license renewa l, CLI-22 -02

 Projects  where a gency action m us t cons ider conflicts  between clim a te 
change goa ls  and  triba l rights  and  the environm ent in genera l, e.g.; 
the Perpetua  Resources  Stibnite  Gold  Project  m ine in Idaho, for a  
crit ica l m inera l, antim ony, used  for ba tteries  and  sola r panels ; Fores t  
Service Supplem enta l Dra ft  EIS in the firs t  qua r ter of  2022 ; potentia l 
ha rm ful im pacts  on Nez Perce trad it iona l fisheries

 Pending U.S. Suprem e Cour t  ca se, Wes t Virginia  v. United  Sta tes , on 
a gency ab ility to s et  generic s tanda rds
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